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JosHuA Earp, plaintiff in error, vs. THe STaTE OF GEorR- 
GIA, defendant in error. 


GeorGE Earp, plaintjff in error, vs. Tue State oF GEOR- 
Gta, defendant in error. 


There being no evidence to support the verdict, a new trial will be or- 
dered. 


New trial. Before Judge McCutcHEeN. Bartow Superior 
Court. September Term, 1873. 


As these cases turn entirely on the evidence, no principle of 
law being involved, any further report than that contained in 
the decision would be useless. 


WarrREN Akin; A. P. Worrorp, for plaintiffs in error. 


A. T. Hackett, Solicitor General, by Peeptes & How- 


ELL, for the State. 
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WARNER, Chief Justice. 


The defendants, Joshua Earp and George Earp, were joint- 
ly indicted for the offense of burglary in the day-time. They 
were tried separately and both found guilty by the jury. A 
motion was made for a new trial in both cases, which was 
overruled by the Court, and the defendants excepted. Both 
cases were argued together here. In looking through the 
record in each case, we are clearly of the opinion there is no 
evidence which would have authorized the jury, under the 
law, to find the defendants guilty of the offense with which 
they were charged. ‘They may have been guilty, but they 
were not proved to have been so, and therefore the verdict in 
both cases was contrary to law. The law does not allow any 
one to be convicted of any offense merely on a suspicion of 
their guilt. It would be a just reproach to the judicial tri- 
bunals of the State, and to the administration of the laws 
thereof, to allow a conviction to stand on the evidence con- 
tained in the record before us. 

Let the judgment of the Court below be reversed in both 
cases. 





Bryant Buiizzarp, plaintiff in errér, vs. Mary E. Nos- 
wortHuy et al., defendants in error. 


1. A refusal of an injunction does not bar the complainant from making 
a second application, when he presents new and additional matter dis- 
covered since the former hearing. 

2. Though a deed be produced under notice, and inspected by the oppo- 
site party, he is not thereby deprived of any right to impeach the deed 
for fraud or other causes that may avoid it. 

8. There was no abuse of discretion by the Chancellor in hearing the 
second application, and in granting the injunction, provided the same 
be construed as restraining the trial of the ejectment case until a final 
hearing of the bill, with the right of the parties to a trial of both cases 
together. 


Injunction. Deeds. Ejectment. Production of papers’ 
Before Judge BARTLETT. Baldwin county. At Chambers. 
February 26, 1874. 
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Mary E. Nosworthy and her husband, Daniel Nosworthy, 
filed their bill against Bryant Blizzard and Eliza F. Moran, 
making, substantially, the following case: 

In the year 1853, William A. Moran died intestate, leav- 
ing a tract of land, unnecessary to be described, as a part of 
his estate. His heirs were his widow, the defendant, Eliza 
F. Moran, and two children, to-wit: James H. Moran and 
Mary E. Moran, now the complainant, Mary E. Nosworthy. 
The defendant, Eliza F. Moran, administered upon his estate. 
Though the estate was free from debt, and though no guar- 
dian had been appointed for said minor heirs, yet the said 
administratrix did, on the first Monday in March, 1860, pro- 
cure an order from the Ordinary of the county of Baldwin, to 
sell all the lands of said intestate, and did advertise the same 
to be sold on the first Tuesday in May. No sale was made 
on that day, but, on the 10th of July following, said adminis- 
tratrix entered into this contract with the defendant, Blizzard: 


“ MILLEDGEVILLE, GeorGtA, 10th July, 1860. 


“This is to show that Mrs. Eliza Moran and Bryant Bliz- 
zard have this day bargained, to-wit: Mrs. Moran, as admin- 
istratrix, and by consent of the Ordinary, agrees to give the 
tract of land belonging to the estate of William Moran, and 
upon which Blizzard is now residing, and $150 00 besides, 
payable the 25th of December next, for a negro woman, Co- 
rinna, and her male child, about four years old, the title and 
health of said negroes he, Blizzard, warrants, and Mrs. Moran 
warrants and defends the title to the land, said land contain- 
ing two hundred and eighty-five acres, more or less. 

(Signed) “A. H. KENAN, 
“Attorney for Elizabeth Moran. 
“B. Biizzarp.” 


Said widow had never made any election of a child’s part 
of said estate in lieu of dower, whereby her right to inherit 
any part thereof was barred. 

Complainants charge that it was beyond the power of said 
administratrix to purchase slaves for said estate, or to pay her 
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debts with the lands thereof. On April 25th, 1861, said ad- 
ministratrix did privately execute a deed conveying said lands 
to said Blizzard, reciting therein no public sale of the same, 
but acknowledging the receipt of $1,550 00 as a considera- 
tion therefor. Complainants deny that any consideration was 
paid, except the slaves aforesaid. 

On January 19th, 1872, complainants and James H. Moran 
instituted an action of ejectment against said Blizzard for said 
land. On December 25th, 1872, said James H. died intes- 
tate, leaving his mother, Eliza F. Moran, and his sister, the 
complainant, Mary E. Nosworthy, his only heirs-at-law. The 
action then proceeded in the name of complainants for three- 
fourths of said property. At the August adjourned term, 
1873, of the Superior Court of Baldwin county, said case 
came on for trial. The deed of April 25th, 1861, heretofore 
referred to, was produced by the defendant under notice from 
the plaintiffs, who believed it to be forged. It was inspected 
by the plaintiffs, and thereby became admissible in evidence, 
notwithstanding no public sale was shown, under the stern 
rule of law laid down in 18 Georgia Reports, 609. It was 
read to the jury. A verdict was rendered for the defendant, 
which, on motion, was set aside. Complainants only became 
acquainted with the facts as to said contract of July 10th, 
1860, and as to the consideration of said deed, since the afore- 
said trial. 

Pray that the defendant, Blizzard, may be decreed to de- 
liver up the aforesaid deed, to be canceled as to three-fourths 
of said land, or that said deed be reformed so as to convey 
only said one-fourth interest to said defendant ; that an equit- 
able partition may be made of said land; that said defendant, 
in the meantime, be enjoined from introducing said deed in 
evidence in the aforesaid case, or from setting up any rights 
thereunder. 

Blizzard answered, substantially, as follows: 

Ist. Denies positively all charges of fraud. 

2d. Denies that defendant, Blizzard, and Eliza Moran, ad- 
ministratrix, ever exchanged land for slaves, 
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3d. Denies positively, that said paper of July 10, 1860, was 
the beginning of the trade, or was the trade between him and 
the administratrix for said land; but alleges that it was the 
end of the matter, and that it was, in truth, not a bargain for 
the Jand and slaves, privately, but a full receipt of payment 
of the price of said land—$1,400 00, as bid off at previous 
public sale, of May, 1860, for which price—$1,400 00 in 
money, on seven years’ credit, with interest, running and pay- 
able yearly—defendant had given his promissory note, with 
privilege to pay sooner, and get title for the land at payment, 
and that two months after the public sale of the land, on May , 
sale-day, 1860, to-wit: on July 10, 1860, a new transaction 
sprang up between the parties, whereby defendant, Blizzard, 
then, for the first time, sold two slaves to said Eliza Moran, 
administratrix, for a larger price than the land had brought 
at May sale, and said administratrix paid him for his two 
slaves, not in land, but in his own promissory note for 
$1,400 00, and interest accrued, and for the excess of price 
of the slaves over the said land-note, she, said Eliza, then 
gave defendant her own promissory note. Exhibits, in sup- 
port thereof, viz: 

Ist. Sworn copy, from Gazette, of notice of intention of ad- 
ministratrix to apply for leave to sell. 

2d. Certified copy of record of Ordinary, of March term, 
1860, granting administratrix leave to sell said land. 

3d. Sworn copy, from Gazette, of forty-days’ notice of sale, 
for May sale-day, 1860. 

4th. The two supporting affidavits of Standley and Simp- 
son, deposing that they were present at the sale, and that it 
was a public sale, for $1,400 00, to Blizzard, on first Tues- 
day, ete. 

5th. Certified record of Ordinary, showing the return of 
sale of the land by said administratrix to the Ordinary, Au- 
gust 6, 1860, and its approval, and order to record on Sep- 
tember 3, 1860. 

The case, thus presented, was heard on January 20th, 1874, 
and the injunction refused on the 30th of the same month. 
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The complainants then filed an amended bill by which they 
set up newly discovered facts, as follows : 

They admit that there was a public sale of the property in 
dispute in May, 1860, and that it was bid off to the defend- 
ant, Blizzard, who was not present in person, but aver that 
said public sale was not bona fide; that it was a single bid, 
and nominal, and not for money, and only made to “ perfect 
titles” to Blizzard, and so announced by the crier; that the 
defendant, Blizzard, and administratrix, Eliza Moran, had 
previously and illegally bargained with each other privately, 
through her attorney, Kenan, for an exchange of said land for 
Blizzard’s two slaves, and exhibited, in that connection, a bill 
of sale, dated July 5, 1860, for said two slaves, at $1,552 00, 
made by Blizzard to the administratrix; and attached two 
affidavits from the same eye-witnesses of the public May sale, 
1860—Standley and Simpson—deposing that it was announced 
that said public sale was to perfect titles, ete. 

Blizzard again answered as follows : 

Ist. Denies that the amended bill shows any newly discov- 
ered facts material or sufficient to justify an injunction or in- 
terference by equity to stop him from reading to the jury his 
said title deed. 

2d. Reaffirms his answer to the original bill. 

3d. Denies all charges of fraud. 

4th. Denies that the admitted public sale of May, 1860, 
was only nominal, or not bona fide, and only to perfect title; 
disclaims having any private title “to perfect ;” claims under 
said “ public sale” in good faith, and avers it was fairly and 
legally made by order of the Ordinary, granting leave to sell, 
and denies that he ever rented the land for 1859, or for any 
other time. 

5th. Denies that there ever was any sale, or offer to sell, or 
wish to sell his two slaves prior to the public sale of said land; 
and avers that he purchased said land bona fide, at public sale 
of May, 1860, and never sold, or offered to sell, his slaves 
until two months thereafter—July 4th, 1860—an:1 then sud- 
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denly sold them for $1,600 00, paid in his own note of 
$1,400 00, with interest, and in administratrix’s note of $150. 

6th. States that the administratrix and her family had for 
several years abandoned the land, which is a rude little farm, 
consisting of a log cabin and thirty-acre field; alleges that 
the administratrix was openly in the market, soliciting bid- 
ders; that he was willing to bid $1,400 00, and no more; 
and to catch his bid certain, and more if possible, administra- 
trix got leave of Ordinary to sell said land, and did sell it 
publicly, May sale day, 1860, and bona fide; and defendant 
would have missed the land if anybody had overbid his 
$1,400 00, for that was his highest figure, and a higher bid- 
der would have got it on same terms of credit. Denies that 
she was bound to accept his intended bid of $1,400 00; his 
willingness to bid so much was made known to administratrix 
by him, and it was so high a bid, so much above all probable 
competition, and so satisfactory to administratrix, that it was 
agreed verbally between them in October, perhaps September, 
1859, after fodder-pulling, and in the midst of cotton-picking 
time, that while she, administratrix, was getting ready for 
public sale of said land, defendant might enter thereon at end 
of year 1859, in advance of the public sale, which he did on 
28th day of December, 1859; and afterwards, at May sale, 
1860, he got the land at his bid of $1,400 00; but he dis- 
claims ever having any title thereto by previous private agree- 
ment, and denies that administratrix was bound to accept his 
bid of $1,400 00, if she could get a better. Claims that if 
said agreement of October or September, 1859, be held to be 
a private sale of said land, then it is valid, by express statute, 
as it was prior to December 17th, 1859, but denies that he 
ever purchased said land privately. 

7th. Five supporting affidavits annexed to this answer. 

The defendant, Eliza F. Moran, answered, sustaining sub- 
stantially all the allegations of the bill. 

On February 26th, 1874, the Chancellor passed the follow- 
ing order: 
“This cause having been heard on amended bill and an- 
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swer, after argument of counsel, it is ordered that the injune- 
tion prayed for be granted, and that defendant, Bryant Bliz- 
zard, be enjoined, in the penalty of $2,000 00, as prayed for 
in complainants’ bill, from using as evidence the deed of April 
25th, 1861, until final decree at the trial of said cause.” 

To this order the defendant, Blizzard, excepted. 


WitiuraAmM McKIntey, by Z. D. Harrison, for plaintiff 
in error. 


Crawrorp & WILLIAMSON, for defendants. 


Tripp, Judge. 


1. There is no good legal reason why a complainant may 
not, after a refusal of an injunction by the Chancellor, make 
a second application, especially when he presents new and ad- 
ditional matter discovered since the former hearing. By an- 
alogy to the rule for granting new trials for newly discovered 
testimony, it would be but reasonable that a Chancellor could 
thus rehear a second application for injunction. A second 
injunction may be granted in the discretion of the Judge: 
New Code, 3223. 

2. We presume, from the argument of counsel in this case, 
that complainant feared that unless an injunction could be 
obtained and a decree had, no attack could be made on the 
deed of the administratrix to Blizzard, from the fact that it 
had been produced on a former trial of the ejectment cause, in- 
spected by the plaintiff, and used in evidence at that trial. 
This apprehension arises from a mistaken construction of the 
decision in Wooten vs. Nall, 18 Georgia, 609. The rule 
there stated is, that if a party calls for papers from the other 
side, and they are produced and inspected, they are then ad- 
missible as evidence for both parties, and on all subsequent 
trials. But neither that decision or any of the authorities 
cited, declare such papers conclusive evidence of the truth of 
what they contain, nor that the fact of their production and 
inspection precludes inquiry as to their validity. A notice 
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to produce a deed is often given for the purpose of proving it 
a forgery. All papers so produced and inspected by the party 
calling for them, are admissible in evidence without further 
proof as to execution, and for what they may be worth to the 
party introducing them, without any disability incurred by 
the one giving the notice, so as to prevent him from attack- 
ing them for fraud, or other cause, that may avoid them. 
They may thus become evidence, but not unimpeachable, 
conclusive evidence. 

3. We do not think there was any abuse of discretion by 
the Judge in hearing the second application and granting the 
injunction, provided it be construed as restraining the trial of 
the ejectment cause, until a final hearing of the bill, with the 
right to the parties to a trial of both cases together. It would 
be highly unjust to the defendant in ejectment to deny him, 
by injunction, the right to use his deed, his only defense, per- 
haps, and still foree him to trial. The difficulty seems to 
grow out of the form of the prayer, to-wit: it does not ask 
that the proceedings at law shall be stayed, but only that the 
defendant shall not use his deed on the trial thereof; and the 
order of the Chancellor is a grant of the prayer for injunction. 
We have no idea that the Judge intended that the action at 
law should be allowed to be forced to trial by complainant 
with the hands of defendant tied, so that his chief muniment 
of title could not be used by him. It was stated by counsel, 
in the argument, that a continuance of the ejectment case had 
been allowed, on account of the injunction. But as there 
seemed to be some apprehension on this point, and as the 
question was distinctly made, we have given the case such 
direction that no harm of that sort can result from the in- 
junction. 

Judgment affirmed. 


Von. L. 34, 
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~ Clews & Company vs. The Brunswick and Albany R. R. Co. etal. — 


Henry Ciews & Company, plaintiffs in error, vs. THE 
Brunswick AND ALBANY RAILROAD Company et al., 
defendants in error. 

Where a creditor’s bill was filed against a railroad company and a decree 
had, adjudicating the dignity and priority of the various claims before 
the Court, and directing the sale of the road, a creditor, who was a 
party to such decree, cannot subsequently, but before the distribution 
of the proceeds of such sale, by an amendment to the original bill, set 
up a preferred claim, held by him as collateral security for the in- 
debtedness passed upon by such decree. 

Equity. Debtor and creditor. Amendment. Before Judge 

ScHLey. Glynn Superior Court. November Term, 1873. 


For the facts of this case, see the decision. 
Dantev S. Priytup; A. J. Suirn, for plaintiffs in error. 


O. A. LocHranE; A. O. Bacon; Tuomas J. Srmmons ; 
J.C. Nicuo rs, for defendants, 


Warner, Chief Justice. 


A creditor’s bill was filed against the Brunswick and Al- 
bany Railroad Company, and a final deeree was had in the 
eause adjudicating the rights of the respective parties before 
the Court, the dignity and priority of their claims as creditors 
of the company, which directed the road of the company to 
be sold, and which was sold under said decree. Henry Clews 
& Company were parties to that bill, presented their claim 
against the company, which was adjudicated by that decree, 
and a general judgment rendered in their favor. 

After the sale of the road, but before the distribution of the 
money arising from the sale thereof, Clews & Company peti- 
tioned the Court to amend the original bill under which the 
road was sold, so as to allow them to set up, as a preferred 
claim, certain coupons which they alleged were due them for 
interest on certain described first mortgage bonds on the road, 
which they held as collateral security for the payment of the 
claim for which they had obtained the aforesaid general judg- 
ment, ' 
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The Court refused the application to amend the original 
bill after the decree in the cause had been rendered, as before 
stated, and the petitioners excepted. 

The effect of allowing the amendment to the original bill 
would have been to have opened and set aside the decree of 
the Court—at least, so far as the petitioners’ claim was con- 
cerned, which had been adjudicated by that decree. They 
were parties to the original bill, and if they had the claim 
which they now seek to set up when that original bill was 
pending, it was their duty to have set it up then, and to have 
had the judgment of the Court upon it. They state no good 
reason why they did not do so. They do not allege that they 
were prevented from setting up their claim for the interest due 
on the bond coupons by fraud, accident or mistake, or by the 
act of the adverse party, unmixed with negligence on their 
part. They had their day in Court as to all the claims they 
held against the company, which they thought proper to pre- 
sent for the consideration of the Court when the decree was 
rendered. ‘They do not occupy the position of creditors who 
were not parties to a ereditor’s bill, and had no notice of the 
proceedings, or opportunity to have been heard in relation to 
their claims against the company. There was no error in the 
Court below in refusing to allow the amendment to the origi- 
nal bill, on the statement of facts disclosed by the record. 
Let the judgment of the Court below be affirmed. 


























ApontrAM J. WILLIAMS, administrator, plaintiff in error, vs. 
Lewis N. WuHIrtL£, executor, defendant in error. 






The rule that a lapsed or void legacy of personal property falls into the 
residuum and passes to the residuary legatee, does not apply to a void 
devise of land, and in such a case the land descends to the heir. 











Administrators and executors. Wills. Legacies. Before 
Judge BucuaNANn. Monroe Superior Court. August Term, 
1873. 
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Whittle, as executor of Margaret Cotton, filed his bill 
against Williams, as administrator, de bonis non cum testa- 
mento annexo, of John Cotton, making the following ease : 

On July 2d, 1870, John Cotton executed his will, by the 
first item of which he gave to his wife, Margaret Cotton, all 
his property, real and personal, with certain exceptions men- 
tioned in other items, during her natural life. By the third 
item he bequeathed to Peter Jones, in trust for certain slaves, 
two lots of land. The devise in this item has been held void 
by the Superior and Supreme Courts. By the fifth item he 
declared that at the death of his wife, Margaret, it was his 
will and desire that all of his property, both real and_per- 
soual, not disposed of by his will, be divided into ten equal 
parts, and given to certain legatees therein mentioned. 

Complainant claims that he, as the legal representative of 
Margaret Cotton, who was the sole heir of John Cotton at the 
time of his death, is entitled to the possession of the two lots 
of land aforesaid. The bill charges that the defendant claims 
said lots for the ten legatees, under the aforesaid fifth item. 

The defendant demurred to the bill for want of equity. 
The demurrer was overruled, and defendant excepted. 


A. D. Hammonp, by A. W. Hamuonp & Son; J.S. 
PINCKARD, for plaintiff in error. 

A void disposition is no disposition, and therefore would fall 
to the legatees under the fifth item: See Hughes et a/. vs. Allen, 
31 Ga. R., 483. The fact that the residuum is divided among 
ten leyatees, or rather given in distinct parcels, that it is pre- 
sumed that the testator expressed all that they were to have, 
and that, under 24 Georgia, 84, the legacy would go to the 
heirs-at-law. The answer is, first, that this is not a lapsed 
legacy, but a void one, and passes, as first stated; and again, 
that the testator intended that the ten legatees should have all 
his estate after the termination of a life-estate, and not a par- 
ticular specified estate, divided into parts to negative the idea 
that they were to only have a particular sum or portion, and 
no more: 32 Ga. R., 623; 31 Lbid., 483. 
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WuittLe & Gustin, for defendant. 


Ist. The general principle, as universally decided both in 
England and the United States, is that lands attempted by a 
testator to be devised descend to the heirs-at-law, if such de- 
vise is void: 2 Redfield on Law of Wills, (second edition,) 
115 and note, 117 and note 34; Van Klick vs. The Ministers, 
etc., 6 Paige’s Chancery Rep., 600; Cox vs. Harris, 17 Md., 
23, 31; Tongue vs. Nutwell, 17 Md., 212; 2 Redfield on 
Wills, (first edition,) 442, 444, and note 34. 

2d. The common law, as to descent of real estate, is of force 
in Georgia, except in so far as it is changed by statute: Car- 
ruthers vs. Bailey, 3 Ga., 105. 

3d. A devise of lands is considered not so much in the na- 
ture of a testament as of a conveyance by way of appoint- 
ment of particular lands to a particular devisee: Sutton vs. 
Chenault, 18 Ga., 1; Jones vs. Shewmake, 35 Ga., 151; Gib- 
bon vs. Gibbon, 40 Ga., 562. 


Triprek, Judge. 


The general rule is undisputed that a lapsed or void legacy 
falls into the residuum and passes to the residuary legatee. 
This is universally so, unless there be something in the will 
that indicates a contrary intention on the part of the testator, 
such as existed in the cases of Hughes et al. vs. Allen, 31 
Georgia, 483, and Sileox vs. Nelson, 24 Georgia, 84, and 
similar cases. Bui this applies to bequests of personal estate, 
and as well settled as the rule is in such bequests, it is equally 
as firmly settled, both in England and the United States, that 
it does not apply to eases of lapsed or void devises of real es- 
tate. In those, it has uniformly been held that such a devise 
goes to the heir, for Courts will favor such a construction as 
will give the real estate to the heir: Ridgely vs. Bond, 18 
Maryland Reports, 433. 

The English decisions setting up this distinction commenced 
about the year 1723: Goodright vs. Opie, 8 Mod. Reports, 
123; which was followed by several others, finally establish- 
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ing it a few years thereafter, so that it has never since been 
questioned: Doe vs. Underdown, Willis, 293; Wright vs. 
Hall, Fortesque’s Reports, 182; Roe vs. Fludd, Ibid., 184. 
It has, also, been frequently held that if legacies are directed 
to be raised out of the proceeds of real estate, and they fail, 
by reason of the death of the legatee, or are void by statute, 
the heirs will take instead of the residuary legatee : Grovenor 
vs. Hallam, 2 Ambrose, 645; Cruise vs. Barlay, 3 Pierre Wil- 
liams, 19; see, also, Arnold vs. Chapman, 1 Vesey, Sr., 108. 

This was unquestionably the settled law in England at the 
time of our adopting statute, and the decisions have been 
almost invariably followed in that country ever since; and 
there is hardly an exception to a long current of adjudications 
in the United States on the same line: Cox vs. Harris, 17 
Md., 23; Helms vs. Franciscus, 2 Bland., 546; Green vs. 
Dennis, 6 Conn., 292; Rowlet vs. Rowlet, 5 Leigh, 26; Van 
Klick vs. The Ministers, ete., of the Reformed Dutch Church 
et al., 6 Paige Ch. R., 600. In this last case Chancellor Wal- 
worth says: “The right of the heir devolving upon him by 
operation of law, cannot be impaired by vague surmises of 
what the testator would or ought to have done if he had fore- 
seen that the disposition he had made of his estate might be 
declared invalid or ineffectual. An heir-at-law can only be 
disinherited by express words or necessary implication.” 

In the case of Wood et al. vs. Mitchell, 32 Georgia, 623, 
there were both real and personal property. The question 
does not seem to have been made as to the distinction between 
a void devise of land and a void legacy of personalty. It is 
not referred to in the decision, and the authorities cited to sus- 
tain it are all cases of the latter. Lumpkin, Judge, in Hughes 
vs. Allen, 31 Georgia, 483, in pronouncing, under the partic- 
ular terms used in the will, against the residuary legatee in 
the case of a void disposition of personal property, said: “ Be- 
lieving that the rule has been stretched quite far enough in 
this direction, (meaning in favor of the residuary legatee,) we 
are not disposed to make a precedent, extending it one step 
further.” 
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We know of nothing in any statute of this State which ab- 
rogates this rule that has been so firmly settled for a century 
and a half. The mere fact that perso..al and real estate are 
assets subject to the payment of debts does not do it. The 
title to land, on the death of the owner, immediately vests in 
the heirs-at-law: New Code, sec. 2483. The title to all other 
property vests in the administrator, for the benefit of heirs 
and creditors: Code, sec, 2483. And there are special restric- 
tions on the right of the representative of the estate to recover 
land from the heirs: Code, sec. 2486. None of these provis- 
ions, or any others, can enlarge the principles first stated so 
that it will include void or lapsed devises of real estate. As 
well might it be claimed that they repeal the rule altogether, 
or that they put personalty within the old rule as to realty. 
As said in Hughes vs. Allen, supra, we are not inclined to 
stretch the rule any further, or to make a precedent, and we 
sustain the Court below in overruling the demurrer. 

Judgment affirmed. 


McBrive & Company, plaintiffs in error, vs. T. T. Bo- 
HANAN, defendant in error. 


An assignment by an insolvent debtor for the benefit of his creditors, 
provided they would take the property thereby conveyed in full satis- 
faction of their claims, is not binding on a creditor who refuses to ac- 
cept the same. 


Assignment. Debtor and creditor. Before Judge UNDER- 
woop. Campbell Superior Court. August Term, 1873. 


For the facts of this case, see the decision. 


Tomas W. Laruam, by A. W. Hammonp & Son, for 


plaintiffs in error. 


Mosiey & Lester, by B. F. Anport, for defendant. 
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Warner, Chief Justice. 


This case came before the Court below on a certiorari from 
a Justice’s Court. After considering the grounds of error 
alleged in the certiorari, and the Justice’s return thereto, the 
Court sustained the certiorari and ordered a new trial ; where- 
upon, the defendant in certiorari excepted. It appears from 
the record that Brantly, an insolvent debtor, made an assign- 
ment on the 3d day of February, 1873, by deed, of certain 
goods, notes and accounts mentioned therein, to Bohanan, in 
trust, for the benefit of his creditors. Afterwards, McBride 
& Company, to whom Brantly was indebted on an account 
for $47 50, besides interest, sued out a summons of garnish- 
ment, and had the same served on Bohanan, requiring him to 
answer as to his indebtedness to Brantly, and what effects he 
had in his hands belonging to him. 

Bohanan, in his answer to the summons of garnishment, 
denied all indebtedness, or that he had any property or effects 
in his hands belonging to Brantly; that the property in his 
hands which formerly belonged to Brantly he held by virtue 
of the said deed of assignment in trust for the benefit of his 
creditors. The plaintiffs in the garnishment traversed the de- 
fendant’s answer, and, on the trial of the traverse, the plaintiffs 
in garnishment insisted that inasmuch as there was a memo- 
randum on the back of the deed signed by Brantly stating 
that when the notes, accounts and goods specified in the deed 
of assignment should be collected and sold and realized on in 
cash, and the same applied to the payment of the debts of all 
his creditors, it should operate as an extinguishment of his 
entire indebtedness to all his creditors; and it was proved at 
the trial, as appears by the return of the Justice, that this 
memorandum on the back of the deed was a part of the orig- 
inal deed of assignment, though not dated or witnessed by 
any one. It was also proved on the traverse trial that Brantly 
had other property, not included in the deed of assignment, 
of the value of $2,500 00. Several of Brantly’s creditors 


. 


had given their consent, in writing, to the terms of the assign- 
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ment, but the plaintiffs in garnishment had not. The Justice 
gave judgment against the garnishee for the full amount of 
the plaintiffs’ debt, with interest ; and the question is, whether 
Bohanan was liable to have a judgment rendered against him 
as garnishee, on the foregoing statement of facts. The answer 
to that question depends on the validity of the deed of assign- 
ment, as against the plaintiffs, McBride & Company. By the 
1952d section of the New Code, every assignment by an in- 
solvent debtor of his property, in trust, or for the benefit of, 
or in behalf of his creditors, where any trust or benefit is re- 
served to the assignor, or any person for him, is void as against 
such creditors. 

Brantly, the debtor, stipulated in the deed of assignment 
for a benefit to himself, to-wit: that it should operate as an 
extinguishment of his entire indebtedness to all of his eredit- 
ors. The effect of his deed of assignment was to dictate his 
own terms to his creditors, or to coerce them to submit to his 
own terms. He conveyed a certain portion of his property 
described in the deed of assignment, for the benefit of his 
creditors, provided they would take that in satisfaction or ex- 
tinguishment of all his indebtedness to them. 

The benefit reserved to the assignor under such a deed of 
assigument is to have all his debts extinguished when the 
property assigned might not pay more than twenty-five cents 
in the dollar thereof. If the creditors consent to the terms of 
the assignment, then, as a matter of course, they would be 
bound thereby, but not otherwise. The question involved in 
this case was decided by this Court in Miller vs. Conklin & 
Company, 17 Georgia Reports, 430. In that case it was held 
that an assignment by a firm, in insolvent circumstances, of 
all their assets, for the use and benefit of such creditors as 
should, within ninety days, file their claims with the assignee 
and release the said firm from all liability therefor, was ille- 
gal and void as against objecting creditors. In our judg- 
ment, the Court erred in sustaining the certiorari and ordering 
a new trial, 

Let the judgment of the Court below be reversed. 
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THE Home Insurance Company oF New York, plaintiff 
in error, vs. THe Crry CounciL oF AugGusta, defendant 
in error. 


. A license is a right granted by some competent authority to do an act 
which, without such authority, would be illegal. 

. The tax called a * license tax,’’ imposed by the City Council of Au- 
gusta, by the ordinance of January 5th, 1874, upon insurance compa- 
nies doing business within the city, is a tax, and not a license. 

. The City Council of Augusta has power, under the charter of the 
city, to tax occupations, businesses, ete., and a foreign corporation 
which has an agency and a regular agent for the purpose of transact- 
ing its usual business within the city, is liable to be taxed. 

. A tax on occupations, businesses, etc., is not, in legal contemplation, 
a tax on property, so as to be subject to the ad valorem and uniformity 
rules of taxation, prescribed by the Constitution, and therefore a tax 
on fire insurance companies, different from what is imposed on life 
insurance companies, does not make the tax obnoxious to any consti- 
tutional requirement. 


License. Tax. Foreign corporations. Constitutional law. 


Before Judge Greson. Richmond county. At Chambers. 
May 9th, 1874. 

On January 5th, 1874, the City Council of Augusta passed 
the following ordinance: 


“ AN ORDINANCE to amend an Ordinance entitled ‘An Ordi- 
nance to assess and levy taxes for the support of the mu- 
nicipal government of Augusta,’ ete. 

“Section I. Be it ordained by the City Council of Augusta, 
and it is hereby ordained by the authority of the same, That 
from and after the passage of this ordinance, the annual license 
tax on insurance companies shall be as follows: 1. On each 
and every life insurance company located, having an office or 
doing business, within the city of Augusta, $100 00. 2. On 
each and every fire, marine or accidental insurance company 
located, having an office or doing business, within the city of 
Augusta, $250 00.” 


On April 4th, 1874, the Home Insurance Company of New 
York filed its bill to enjoin the collection of the license tax as- 
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sessed in section one of this ordinance. The bill states that the 
Home Insurance Company of New York is a fire insurance 
company, incorporated under the laws of the State of New 
York, and that it was, on the Ist of January, 1874, and thence 
continued to be, and now (for the year 1874 and sixty days 
thereafter) is, authorized to transact business of insurance in 
the State of Georgia, under an Act of the General Assembly of 
Georgia, entitled “An Act to regulate insurance business and 
insurance agencies in the State of Georgia,” approved March 
19, 1869, and commonly known as the Insurance Act, and 
that under such authorization it was, on the 1st of January,’ 
1874, and has since been, and now is, transacting said busi- 
ness in Augusta. The bill then sets forth the ordinance above 
cited, and charges that so much thereof as assesses a license tax 
on fire insurance companies is illegal, null and void, for these 
reasons: that the City Council of Augusta has no right to 
assess any tax on any incorporated company doing business 
in that city ; that if said Council ever had such authority, it 
was taken away by the Insurance Act aforesaid ; that the or- 
dinance is repugnant to the Constitution and Jaws of the land ; 
is in restraint of trade; is unreasonable, unfair, partial and 
oppressive; is in direct opposition to a general statute, to-wit: 
the Insurance Act aforesaid; is in derogation of common 
right; contravenes the public policy of the State; virtually 
imposes a double tax; uses the police power for revenue; 
violates the Constitution of the State by specially varying a 
general law without the free consent, in writing, of those to 
be affected thereby, and by taking private property for public 
use without just compensation ; and violates the Constitution 
of the United States by impairing the obligation of that con- 
tract between the company and the State of Georgia, whereby 
the company has authority to transact business of insurance 
in said State. The bill then proceeds to charge that none of 
these objections are obviated or avoided by the fourth section 
of an Act of the General Assembly of Georgia, entitled “ An 
Act to authorize the City Council of Augusta to fix a penalty 
for failure to make tax returns or pay the same, and to en- 
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force the collection of the same by execution,” approved Feb- 
ruary 26, 1874, which section reads as follows: 


“Section [V. Be it further enacted by the authority afore- 
said, That all ordinances heretofore passed by the City Coun- 
cil of Augusta for the levying, assessing and collecting any 
taxes for the support of said municipal government for the 
year 1874, be, and the same are hereby declared to be of full 
force and effect until altered, changed, modified or repealed 
by said City Council.” 


The bill charges that said Act of February 26, 1874, is, in 
this fourth section, null and void, as containing matter differ- 
ent from that expressed in the title thereof; as impairing the 
obligation of that contract between complainant and ‘the State 
of Georgia, whereby complainant received authority to trans- 
act business in Georgia; as specially varying a general law 
without the free consent, in writing, of those to be affected 
thereby ; as conferring upon a municipal corporation power 
to repeal a general State law; as validating penal ordinances, 
and hence being an ex post facto enactment; as being a re- 
trospective Act, divesting complainant of previously accruing 
rights; and as partial, unequal, oppressive, and contrary to 
good faith, good conscience, fair dealing and natural justice. 
The bill then sets forth that a large number of fire insurance 
companies doing business in Augusta coincide in these views, 
and that consultation has been had by and between these 
companies and complainant, and, in pursuance of an under- 
standing arrived at upon such conference, complainant brings 
this bill. 

Prays that the City Council of Augusta be enjoined from 
collecting the license tax assessed in section one of the ordi- 
nance of January 5th, 1874, on complainant. 

An amendment to the bill sets forth that the license tax 
assessed by said ordinance on insurance companies is made 
payable by the City Council of Augusta unto and at the 
office of the collector and treasurer of the city of. Augusta, 
and several companies doing business in said city have paid 
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such license tax, among others the Insurance Company of 
North America, and that record of such payment is kept in 
a book in the collector and treasurer’s office, called “The Li- 
cense Book for 1874,” and in the same book are kept the 
record of license fees paid by peddlers, barbers, green gro- 
cers, and others required by the City Council to purchase, an- 
nually, the privilege of doing business; that on each of these 





payments, whether by insurance companies, organ grinders, 


or others required to take out license, a coupon is cut from a 
“stub” or memorandum in said book, bearing the same date, 
name, number, amount and description as in the case of a 
check book, and that the form of the coupon in each case is 
as follows: 








CITY BUSINESS LICENSE. 
PUGCRT Ry Ghicgscisiissi tinsacinciein IB 


DORR GE is dscasss nntdncncccdanss ttsenesesdeibiniawece sede Dollars 
100 


For License 88.....s00+ seseee cecceees s $0 G0nSse Recene sicaseens S008s stseniens 
Gt Benccns dance seasesoes street, which entitles 20 eeccscees asehionn to carry 
on said business until the thirty-first day of December next. 


$ 
Collector and Treasurer C. A. 





In its answer to the bill, the City Council of Augusta prays 
that complainant be put upon legal proof of having received 
authority, under the Insurance Act aforesaid, to transact busi_ 
ness of insurance in Georgia; admits the passage of the ordi- 
nance complained of, and avers it to be legal and valid, and 
not in violation of any law of the State or of the United 
States, nor of the public policy of either; charges that the fire 
insurance companies of Augusta have recently raised their rates 
from fifty to three hundred per cent., and the license tax is 
therefore not unreasonably or unjustly high; claims that the 
taxing power of the City Council, as regards insurance com- 
panies, is not exhausted by the imposition of a tax on their 
gross premiums; says that the Legislature, by Act of Febru- 
ary 26th, 1874, confirmed and validated the ordinance com- 
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plained of; and states “that within the jurisdiction of said 
city, and operating upon the subjects of taxation, the rate of 


taxation to be imposed by said City Council, is within their 
discretion, without liability to any Court or other authority 
except their constituency.” In an amendatory answer the 
City Council admits the correctness of all of complainant’s 
statements relative to the license book kept at the collector 
and treasurer’s office, but claims that the form of coupon was 
adopted by the collector and treasurer on his own mere motion 
and for his own convenience, and that such coupon is really a 
mere receipt for a tax, and that licenses proper are only issued 
in Augusta by the clerk of Council. 

An affidavit of the Mayor of Augusta, to the effect that the 
collector and treasurer adopted the form of the license book 
for his own convenience, accompanies the amendatory answer. 

The Chancellor refused the injunction, and complainant ex- 


cepted. 


SaLtem DutcHer, for plaintiff in error. 

The ordinance in question imposes either a tax or a license 
fee, and in either event is void. If a tax— 

Ist. The taxing power of the City of Augusta extends only 
to “inhabitants” of or “taxable property” within that city : 
5 Ga., 561; 26 Ibid., 651. 

2d. Plaintiff, being an incorporated company, is not an 
“inhabitant” of Augusta: 14 Ga., 327; 17 Lbid., 330; 28 
Ibid., 121. 

3d. Nor “taxable property” within Augusta: 37 Ga., 620, 

4th. If a tax on property, this is illegal, as being neither 
ad valorem nor uniform: Const., Art. L, sec. 27; 41 Ga., 
21; 44 Ibid., 394; 47 Lbid., 562. 

5th. If a special tax on business, this is illegal, one such 
tax being already imposed on plaintiff by Council: 24 La. 
Ann, 112. 

Ist. Ifa license fee the City Council of Augusta has no 
authority to license insurance companies: 30 Ga., 679; 42 
Ib., 325; 19 Minn., 267. 
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od. The ordinance assumes to regulate’ in one way that which 
the State has, by general law, regulated in another, and is 
therefore repugnant to statute and so void: Dudley’s Rep., 30; 
4 Ga., 509; 18 1b., 586; 21 Lb., 80; 29 b., 56; 30 J6., 
679. 

3d. The State having licensed plaintiff, the city cannot re- 
quire license from itself as a condition precedent to the lawful 
exercise in the city of the right conferred on plaintiff by the 
State: 5 Ga.. 447; 29 Jb. 333; 36 Ib., 460. 

The ordinance ie nut validated by the fourth section of the 
Act of February 29th, 1874. Said Act in that section is void: 

Ist. As impairing the “a of contract: 5 Ga., 447; 
10 7b., 190 (5); 12 Lb., 239; 14 Lb., 447; 45 7b., 331; 
Reric My vs. Kern, 14 Serg. & -. le, 267 (2 Am. Leading Cain, 
733 ;) State Bz ak of Ohio vs. Keen, 16 How., 386; State vs. 
Schlien, 3 Heiskell, Tenn., 281; Minot vs T “ P. W. & B. 
R. R. Co., Am. Law Times, December, 1870, page 196. 

2d. As containing matter different from that expressed in 











title: 4 Ga., 26; 6 Zb,, 21; 12 Ib., 31 1b., 69; Const., Art. 
IIT., sections 4, 5. 

3d. As specially varying a general law: Const., Art. I, 
section 26. 

4th. As empowering a City Council to repeal a State law: 
12 Ga., 404 (5.) 


J.C. C. Buack; H. Ciuay Foster, for defendant. 


By section three of the Act of incorporation, the City Coun- 
cil of Augusta has authority to make such assessments on the 
inhabitants of Atigusta, or those who hold taxable property 
within the same, * * as shall appear expedient, ete: See 
charter, Act of 1798, section 3; see Act of December 24th, 
1835; 37 Ga., 598; 47 Ibid., 562. 

A corpor wr is an inhabitant within the meaning of the 
charter: Bank of the United States vs. Devereux, 5 Cranch, 
89,197; Beaston vs. The Farmers’ Bank of Delaware, 12 
Peters, 102, 134; The Louisville, Cincinnati and Charleston 
Railroad Company vs. Thomas W. Letson, 2 Howard, 497— 
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last part of the decision; The People vs. The Utica Insu- 
rance Company, 15 Johns, 382; The South Carolina Rail- 
road Company vs. McDonald, 5 Georgia R., 341 ; Cromwell 
vs. Charleston Insurance and Trust Company, 2 Richardson, 
8. C., 512; Glaize vs. South Carolina Railroad Company, 1 
Strobhart’s Law Reports, page 70.“ Person” includes a cor- 
poration: Code, section 5. Are not corporations included in 
the term “inhabitants” in sections 3 and 7 of the Code. 

The term “taxable property” embraces every subject of 
taxation not exempted by law from taxation: City Council 
of Charleston vs. Condy, 4 Richardson’s Law Reports, 254 ; 
State vs. City Council of Charleston, 5 Jbid., 561-4; State 
vs. City Council, 10 Jbid., 240. 

The tax in question is not such a tax upon property as must 
be ad valorem: 42 Georgia., 596; John A. Bohler, tax col- 
lector, vs. E. R. Seneider et al., decided at July term, 1873; 
MeWilliams & Company vs. Rome, decided at the present 
term. 

In the case of the City Council of Augusta vs. Walton & 
Walton, assignees, ete., 37 Georgia, 620, that was a tax on the 
franchise, the banks having suspended business, and the de- 
cision was put upon the ground that, under the law as it then 
was, only the capital of incorporated companies was taxable. 

The tax Acts of 1875, 1874, tax not only the premiums re- 
ceived by insurance companies, but the agents of all compa- 
nies: See Act 1873, sections 2 and 4; Act of 1874, sections 
2 and 4. 

The State taxes occupations and professions, as attorneysy 
doctors, and others, and also sewing machine companies: See 
Tax Acts 1868, 1869, 1873, 1874. An occupation or busi- 
ness is taxable property under our law: See above Acts, and 
42 Georgia, 599; and this being so, no special authority to levy 
such a tax is necessary: 47 Georgia, 562. 

This case is clearly distinguishable from the Charleston case, 
reported in 36 Georgia, 460. There is nothing in the record 
in this case to show that this company ever complied with the 
Act of 1869 and was licensed by the State. 
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TripPez, Judge. 


1. There is a clear distinction recognized between a license, 
granted or required as a condition precedent before a certain 
thing can be done, and a tax assessed on the business which 
that license may authorize one to engage in: 42 Georgia, 596. 
A license is a right granted by some competent authority to 
do an act which, without such license, would be illegal. A 
tax is a rate or sum of money assessed on the person, prop- 
erty, etc., of the citizen: Bouv. L. D.; 36 Georgia, 460. A 
license is issued under the police power of the authority which 
grants it. If the fee required for the license is intended for 
revenue, its exaction is an exercise of the power of taxation: 
Cooley’s Const. Lim., 201. The tax assessed upon complain- 
ant by the City Council of Augusta, by the ordinance of Jan- 
uary 5th, 1874, although called a “license tax,” is more prop- 
erly a tax than a license fee, or a fee exacted in order to secure 
the right to engage in a business which, without paying for 
and obtaining such authority, would be illegal. The title of 
the ordinance is, “An ordinance to amend an ordinance to 
assess and levy taxes for the support of the municipal gov- 
ernment of Augusta,” ete. The amended ordinance has these 
further words in its title, “and for the payment of the interest 
on the funded debt of said city.” It is true, this last mentioned 
ordinance, which is so amended, refers to the “subjects and 
rates of taxation and license;” but by referring to the ordinance 
of December 28th, 1872, entitled “An ordinance to fix the an- 
nual and specific taxes of the city of Augusta,” ete., and which 
was continued in force by said amended ordinance, it will be 
seen that there was a special tax of $100 00 assessed upon such 
companies as that of complainants. This is the first ordi- 
nance, so far as the record shows, assessing such a tax. In 
that ordinance, both in the title and the enacting clause, it is 
called a tax. In the second and third sections, it may be that 
a license is provided for in the cases of two classes of busi- 
ness, and in those sections they are denominated licenses ; but 
the assessment made by it on insurance companies is clearly a 

VoL, L. 35. 
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tax. If not, the whole ordinance is not what its title and 
body purport it to be, and is only a series of provisions for 
licenses. This ordinance, as before stated, was continued in 
force by the one of December 23d, 1873, and this last is the 
one which was amended by the ordinance of January, 1874, 
against which complaint is made. 

2. No penalty has been imposed on complainant for non- 
payment of the “ license tax,” or for engaging in business be- 
fore it was paid, or without a license. No complaint is made 
for the purpose of arresting proceedings of that character, but 
the objection is, that the City Council cannot require com- 
plainant either to take out a license or to pay any tax to the 
city ; that, having obtained the right to transact its business 
by the authority of the State, it is subject to no further lia- 
bility, either as a condition precedent to the exercise of such 
right, or as a tax upon it after it has engaged in such business. 
Had it been required by this ordinance that complainant 
should procure a license before it could transact its business, 
and a penalty had been imposed for failing so to do, and the 
complaint was against the enforcement of the penalty, a dif- 
ferent question, under the decisions of this Court, would have 
been presented. But there is a plain distinction between this 
case and that of the Mayor, ete., of Savannah vs. Charlton, 36 
Georgia, 460. There the contest was as to the right of the 
city to impose upon Dr, Charlton the penalty prescribed by 
the ordinance for practicing as a physician without taking out 
a license from the city. It is stated in the decision that the 
physician was “ not contesting the authority of the city to tax 
him for practicing his profession; what he contends for is, that 
the city shall not make that illegal which, by the law of the 
State, is legal.” And it is immediately added: “We see no 
good reason why the city may not tax the practice of any pro- 
fession within the corporate limits of the city.” This much, 
with reference to the position assumed for plaintiff in error, 
that under the Act of March 19th, 1869, it having obtained 
from the Comptroller General the “certificate of authority to 
‘transact business of insurance in this State,” no other liability 
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or tax could be imposed. It may further be said that if this 
be so, then the State would be equally bound by its own con- 
tract, and would, no more than a municipal corporation, have 
power to assess any further tax upon such companies, or upon 
any person to whom a license had been granted by its authority 
to practice a profession or engage in any business. And yet 
the lawyer, the physician, and many others, have licenses 
granted by the State, or directly by its authority—have paid 
the fee for the same, and have ever been held subject to be 
taxed on the very business or profession covered by that 
license. Probably not a general tax Act has been passed for 
half a century, or longer, which has not done this very thing. 
And it may be added that the Legislature never thought that 
the regulations for insurance business and insurance companies 
prescribed by the Act of 1869, deprived it of the power of 
taxing such business or companies, for it has uniformly, since 
that time, as well as before, assessed a tax on both. And, in- 
deed, on the 18th of March, 1869, an Act was approved levy- 
ing a specific tax on all premiums received by all insurance 
companies doing business in this State, both home and for- 
eign: See Burch et al. vs. The Mayor, ete., of Savannah, 42 
Georgia, 596. 

Complainant, admitting the power in the State to tax busi- 
ness, callings, etc., and also in certain municipal corporations, 
to levy the same under the special terms of their charters, yet 
denies that the charter of the city of Augusta confers this 
power on the Mayor and City Council. The words of the 
charter are, “to make such assessments on the inhabitants of 
Augusta, or those who hold taxable property within the same, 
as may seem expedient,” etc. What is the meaning of the 
words, “assessments on the inhabitants?” It certainly au- 
thorizes a tax on property. Is it limited to that? If so, why ? 
Businesses, occupations and professions are as equally the sub- 
ject of taxation as property, and have been as regularly taxed 
as any real or personal property: Cooley’s Const. Lim., 479. 
If the “assessment” is not limited to the person, such as a 
capitation or poll tax, what is there to confine it to any one 
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subject matter of taxation? It has always been the rule of 
the Legislature of this State to assess a tax on property, on 
business, and also a capitation tax; and when taxation is re- 
ferred to, the power to “make assessments” includes the power 
to assess all three, unless there be some other provision to limit 
it. If it does not extend to the power to levy a tax on busi- 
ness, etc., then it would, in this case, be restricted altogether 
to property. For, by the Constitution of 1868, there can be 
but one poll tax, and that to the amount of $1 00, and only 
for educational purposes. ‘This is levied by the State. The 
State does not tax income, and it has been held that, there- 
fore, a municipal corporation cannot: 8 Georgia, 23. In 
the case just referred to, The Mayor, ete., of Savannah vs. 
Hartridge, 8 Georgia, 23, it was ruled that “the history of 
the legislation of the State, in reference to g particular subject 
matter of taxation, may be referred to as tending to aid in the 
construction to be given to the statute; and where the State 
has never taxed income, the power to do so in a corporation 
must appear by express words or unavoidable implication.” 
Hence, though the statute in that case gave the city of Sav- 
annah authority to tax “real and personal estate,” yet, in get- 
ting at the meaning of the Act, it was held that, as the State 
had never made income a source of revenue as taxable, it was 
not the intention of the Legislature to give the power toa 
subordinate authority. If the absence of such a custom or 
practice on the part of the Legislature was a criterion in con- 
struing that statute, would not the fact that the legislation of 
the State had fixed a contrary policy in the matter of taxing 
occupations, tend equally to aid in reaching the meaning of 
the general words, “ power to make assessments on the inhab- 
itants,” ete., when used in a city charter? 

3. But it is further objected by plaintiff in error that a for- 
eign corporation, although it has officers, and an office, and is 
Going business in the city of Augusta, is not an “inhabitant” 
in the true intent and meaning of that word as used in the 
charter, and therefore not liable to be taxed. We are aware 
of the thorough discussion before many Courts, the question 
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whether a corporation is an “inhabitant,” has undergone. 
Lord Coke, 2 Ins., 703, says, “Every corporation and body 
politic residing in any county, riding, city or town corporate, 
or having lands or tenements in any shire, ete., quae propriis 
manibus et sumptibus possident et habent, are said to be in- 
habitants there, within the purview of this statute.” He re- 
ferred to the statute of Henry vitt., concerning bridges and 
highways, which enacted that bridges and highways shall be 
made and repaired by “the inhabitants of the city, shire or 
riding,” and that the Justices shall have power to tax every 
“inhabitant of such city,” and the collectors may “ distrain 
every such inhabitant as shall be taxed and refuse payment 
thereof, in his lands, goods and chattels.” In the case of the 
King vs. Gardner, Couper, 79, a corporation was decided to 
come within the description of “occupiers or inhabitants.” 
In Beaston vs. The Farmers’ Bank of Delaware, 2 Peters, 102, 
the Supreme Court of the United States says, “ that corpora- 
tions are to be deemed. and considered as persons, when the 
circumstances in which they are placed are identical with 
those of natural persons, expressly included in a statute.” 
And this rule was recognized in South Carolina Railroad 
Company vs. McDonald, 5 Georgia, 531. See Louisville Rail- 
road Company vs. Letson, 2 Howard, 497 ; modifying the de- 
cisions in Bank of the United States vs. Deveaux, 5 Cranch, 
84, and Strawbridge vs. Curtis, 3 Cranch, 267 ; see, also, The 
People vs. The Utica Insurance Company, 15 Johns, 358. In 
Davis and Redding vs. The Central Railroad and Banking 
Company, the judgment of the Court was, not that a corpora- 
tion was not an inhabitant, but that where a charter of a rail- 
road provided that “the principal office of the company shall 
be located at Savannah, with subordinate officers or agencies 
at Macon and such other places as the board of directors 
shall determine, and all elections and meetings of stockhold- 
ers shall be held at such principal office only,” it was said 
that “this is not the same as would have been a provision 
that the corporation shall be established at Savannah.” The 
case arose upon the question of the unconstitutionality of an 
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Act of the Legislature making the road liable to be sued for 
killing live stock in the county where the damage was done. 
It was held that the Act was constitutional, and that the Legis- 
lature had power over the question of what shall be the place 
of residence of a corporation. Judge BENNING, in his opinion 
in that case, seems to object pretty strongly to the English 
rule as given by Coke, but stated that it was not necessary to 
hold that it was not the law in this State, in order to reach 
the conclusion to which the Court came. Indeed all the 
eases either directly or indirectly admit that a corporation is 
an inhabitant for the purposes of taxation. Nor is the case 
in 5 Cranch, supra, in conflict with this, for in that it is said 
of a corporation, “this ideal existence is considered as an in- 
habitant where the general spirit and purposes of the law re- 
quire it.” This is substantially what was said in 2 Peters, 
supra, and to show the force that was given to it, it is quoted 
in the opinion in Louisville Railroad Company vs, Letson, 
supra, and the question immediately put, “if it be so for the 
purposes of taxation, why is not for the purpose of a suit, 
etc.?” and then it is added, “ certainly the spirit and pur- 
poses of the law require it.” The fact that complainant is a 
foreign corporation, does not affect the question as to its lia- 
bility to taxation. It may contract in this State—purchase, 
and the State could authorize it to hold real estate: The Union 
Branch Railroad Company vs. The East Tennessee and Geor- 
gia Railroad Company, 14 Georgia, 327. In the Bank of 
Augusta vs. Earle, 13 Peters, 588, Taney, Chief Justice, 
says, “‘it is sufficient that its existence as an artificial person 
in the State of its creation is acknowledged and recognized 
by the law of the nation where the dealing takes place ; and 
that it is permitted by the law of that place to exercise there 
the powers with which it is endowed.” This was said with 
reference to the rights which a corporation may enjoy outside 
of the State of its creation. If it held property in another 
State, would not that property be subject to be taxed by that 
State, and equally with other similar property by the muni- 
cipal corporation within whose limits the property was? If 
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it enjoy other privileges or rights within that same municipal 
corporation, is it not liable to the same taxes as other inhabi- 
tants? We think that upon principle and authority, it is. 

4, It was further objected by complainant that the tax 
upon fire insurance companies being different from that on 
life insurance companies, made it obnoxious to that provision 
of the Constitution which requires that “taxation on prop- 
erty shall be ad valorem only, and uniform on all species of 
property taxed.” In the cases of Burch vs. The Mayor, ete., of 
Savannah, supra, and Bohler vs. Schneider, 49 Georgia, 195, 
it was held that a tax on professions, business, etc., was not a 
tax on property, so as to be subject to the constitutional re- 
quirements of uniformity, and that it must be ad valorem. In 
the case of T'he Bank of the State of Georgia vs. The Mayor, ete., 
of Savannah, Dudley’s Reports, 130, it is said, “ Every man’s 
private business, pursuit or calling, are things in which he 
has an interest, and many species of employments are legiti- 
mate subjects of taxation, and are taxed. Still, they are not, 
strictly speaking, property. They are the means from which 
income is derived—property made. But there is a clear dis- 
tinction between the employment and the income or profits.” 
The tax Acts of the State, assessing taxes on professions, etc., 
vary the tax from ten dollars to ten or twenty times that sum. 
And this has been so in every tax Act which has been passed 
since the uniformity and ad valorem rule has been in the Con- 
stitution. This contemporaneous, unbroken, practical exposi- 
tion of the meaning of the Constitution by all departments of 
the State government, should not be disregarded in the search 
for the true interpretation of the provisions we are consider- 
ing. By the light of this and the principles and authorities 
cited, we conclude that the Court below did not err in refus- 
ing the injunction prayed for. 

Judgment affirmed. 





544 SUPREME COURT OF GEORGIA. 


Wardlaw vs. Wardlaw. 


JAMES C. WARDLAW, administrator, plaintiff in error, vs. 
JosEPH M. WaRDLAW, defendant in error. 


1. An attachment was, by mistake, levied on the wrong lot of land. 
Judgment was entered in pursuance with the levy. The plaintiff filed 
a bill to correct the mistake. This proceeding was dismissed at the 
trial term on demurrer : 

Held, That such dismissal was error. A Court of equity having obtained 
jurisdiction, should have proceeded to have heard the case, and have 
rendered such decree as the ends of justice might have required. 

2. Where lot two hundred and eighty-seven is intended to be levied on 
by an attachment, but the entry of the sheriff describes lot two hun- 
dred and sixty-eight by mistake, there has been, in fact, no levy made 
on the right lot. 


Equity. Mistake. Levy. Execution. Before Judge Un- 
DERWOOD. Walker Superior Court. August Term, 1873. 


For the facts of this case, see the decision. 

D. C. Surron; WarrREN AKIN, for plaintiff in error. 
J. E. SHumAtE, by brief, for defendant. 

WaRneER, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ant to correct a mistake made by the sheriff in reciting the 
wrong number of a lot of land in his levy of an attachment. 
The defendant demurred to the complainant’s bill, for want of 
equity, which demurrer was sustained by the Court, and the 
complainant excepted. The complainant alleges that the sher- 
iff of Walker county entered a levy of the attachment upon 
a lot of land belonging to Joseph M. Wardlaw, and on which 
he had formerly resided, and on which he had a tenant, or 
tenants, and by mistake called the lot so levied on number 
two hundred and sixty-eight, in the seventh district of the 
fourth section in said county, believing that was the lot levied 
on; that the lot of land number two hundred and sixty-eight, 
in the seventh district of the fourth section, is not the prop- 
erty of said Joseph M. Wardlaw, and that said lot was not, 
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in truth and in fact, levied on by the sheriff, but that the levy 
was really made on lot of land number two hundred and 
eighty-seven, in the seventh district of the fourth section of 
originally Cherokee, now Walker county, and was entered on 
the back of the attachment as having been made on lot two 
hundred and sixty-eight by mistake, the sheriff being misin- 
formed as to the number of the lot levied on ; that the wrong 
number in the levy of the attachment and in the judgment on 
the same is the result of mistake. It also appears that a 
judgment was entered on the attachment for the sale of lot 
number two hundred and sixty-eight, and execution issued 
thereon. The prayer of the bill is, that the mistake in the 
levy of the attachment, and in the judgment of the Court, be 
corrected, and that said judgment, when corrected, stand as if 
the right number of the lot of land in fact levied on had been 
inserted in said levy, and no mistake had been made by the 
insertion of the wrong number, or such other relief as the 
ends of justice may require. 

1. In view of the facts of this case, we think the Court 
erred in dismissing complainant’s bill. The complainant was 
entitled, in consequence of the alleged mistake, to have had 
the judgment against lot two hundred and sixty-eight set 
aside, and although this might have been done at law, still, a 
Court of equity having concurrent jurisdiction as to the cor- 
rection of the mistake, and having first acquired it, the Court 
should not have dismissed the bill at the trial term of the 
cause, and turn the complainant round to seek his remedy in 
the common law Court. The Court, having obtained juris- 
diction of the case and the parties, should have proceeded not 
only to have set aside the attachment judgment against lot 
number two hundred and sixty-eight, but should have pro- 
ceeded to have heard the complainant’s demand, allowing the 
defendant’s defense thereto, if any, and have rendered such 
judgment or decree between the parties as the ends of justice 
might have required, in view of the facts of the case. 

2. It is quite evident there was no levy of the attachment 
on lot number two hundred and eighty-seven, therefore, the 
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complainant is only entitled to have the judgment on the at- 

tachment which was levied by mistake on lot two hundred 

and sixty-eight set aside, and such other relief as he may be 

entitled to on the hearing of the cause, as above indicated. 
Let the judgment of the Court below be reversed. 


Aveustus J. Mercrer, plaintiff in error, vs. Gzorera A. 
Mercier, defendant in error. 


(This case was argued at the last term and decision reserved.] 


A verbal contract between two children, made during the life of the 
father, by which they sought to avoid the disinherison of one of them, 
which was threatened by the father, should a marriage contemplated 
by said child take place, by which they agreed to divide the property 
between them, no matter what might be the parent’s will, cannot be 
enforced in equity on a bill for specific performance. (R.) 


Specific performance. Wills. Parent and child. Con- 
tracts. Before Judge CLARK. Early Superior Court. April 
Term, 1873. 


Georgia A. Mercier filed her bill against her brother, Au- 
gustus J. Mercier, charging, in substance, that in 1868, her 
father, George W. Mercier, died testate, and by his will gave 
his whole estate, with nominal exceptions, to complainant’s 
brother, who had taken possession of the same; that in 1863, 
her brother, much against her father’s will, was engaged to be 
married to his present wife; that the father threatened to 
disinherit the son if he persisted in his intention, and that he 
would give him nothing during the father’s life, or at his 
death, but would give all his property to complainant; that 
complainant favored the marriage, and her brother proposed 
to her, that if she would agree, in the event that their father 
did give her his property, to divide it with him, “he would 
brave his father’s anger and consummate his intention to- 
wards the lady to whom he was then engaged, and that should 
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their father afterwards relent towards his son and for any 
cause give him all his property, then he would do the same 
by complainant as he asked of her to do by him ;” that her 
brother urged this proposition on her, as their father was of 
irate and hasty temper, and there would be a large property 
for both; that complainant was induced by this, and by the 
further fact that the betrothed of her brother would not con- 
summate the marriage on account of said threat of her father, 
unless complainant would accede to the proposition of her 
brother, to agree with him that they would equally divide be- 
tween them the property of their father, at his death, without 
regard to which one it might be given; that a short time 
after the understanding thus made complainant’s brother did 
marry the young lady to whom he was engaged ; that the 
father afterwards made his will as above stated, and her broth- 
er refuses to carry out said agreement; that this contract 
was made without the knowledge of the father, and was kept 
secret from him, unless the brother fraudulently disclosed it. 

It is not charged in the bill that he did disclose it, or that 
the father ever heard of it. 

The bill prays for a specific performance. A demurrer was 
filed on the following grounds : 

Ist. Want of equity. 

2d. That the interest of the parties in the subject matter of 
contract set forth was too remote and contingent to support a 
contract. 

3d. That the alleged contract is illegal, immoral and con- 
trary to public policy; and, 

4th. The statute of frauds, 

It was admitted that the contract set up in the bill was by 
parol, 
The demurrer was overruled, and defendant excepted. 


Joun C. RurHerrorp; A. Hoop; J. E. Bower, for 
plaintiff in error. 


H. & I. L. Frevper, for defendant. 
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TripPE, Judge. 


It may truly be said in this case, as was remarked by Lord 
Eldon in the case of Gordon vs. Gordon, 3 Swanston, 400, 
which bears some resemblance to this: “1 have never known 
a case in which it was more the duty of a Judge to make a 
covenant with himself not to suffer his feelings to influence 
his judgment.” But outside of what may be considered the 
personal or private obligations between these parties, or as to 
what would be right between a brother and sister, there is a 
cardinal principle involved almost of universal application, 
and which is fatal to complainant’s case. It is that which is 
raised by the third ground taken in the demurrer. That 
ground is, that “the alleged contract is illegal, immoral and 
contrary to public policy.” ; 

It is not denied that it has been frequently held, both in 
English and American cases, and by this Court, that parties 
interested in the estate of a deceased person, or who have ex- 
pectations of being such, may contract between themselves as 
to how the same shall be divided, if the contract be fair and 
without fraud. But in nearly all of those cases the decisions 
are put on the ground, either that the agreements had been 
made to avoid or settle family controversies, to adjust doubt- 

} ful rights, to preserve the harmony and affection or honor of 
the family, or that there was a valuable consideration. I will 
refer to a number of them: Watkins vs. Watkins, 24 Georgia, 
402, was a case of an agreement to settle a doubtful right, and 
to prevent a family controversy. The father had died, and 
some of the children were about to caveat his will. In Ful- 
ton vs, Smith, 27 Georgia, 413, the agreement recited that the 
father had divided his property unequally, which was not his 
inteation when be was of a sound and disposing mind, and 
for that and other reasons stated, the children made a special 
agreement, which was enforced. So in Smith vs. Smith, 36 
Georgia, 184, the father had died, and the heirs were in 
doubt whether there was a will. One of them knew there 
had been a will about a year previous. He was almost the 
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sole legatee under it, and he had been officious in getting it up. 
In his presence, the other heirs, who had heard of the will, 
were discussing the matter, and one of them denounced such 
a paper as a fraud procured by the chief legatee in it, and de- 
clared that its probate would be resisted. In this state of 
matters, as the bill charged, the agreement for a certain divis- 
ion was executed between the heirs. The will was afterwards 
produced by the son who was the chief beneficiary under it, 
and who refused to abide by the agreement. On a bill filed 
by the others, it was held that a demurrer should be over- 
ruled, and that the agreement could be enforced. Bailey vs. 
Wilson, 1 Devereaux & Battle, 182, was a case on an agree- 
ment to make a specified division of a father’s estate, in order 
to prevent a contest over his will. In Price e¢ al. vs. Winston 
et al., 4 Munford, 63, it was ruled that an agreement to divide 
property, given by a will, between all the heirs-at-law, al- 
though certain ones did not take by the will, might be en- 
forced, on the ground that those who did take, but whose 
interest was contingent, would, under the terms of the agree- 
ment, obtain a certain interest instead of the uncertain and 
contingent interest created in the will. These are some of the 
cases decided in this country. I have seen none (American) 
where the agreement was made after the death of the ancestor, 
in which the decision was not put on some special ground, 
such as those stated in these cases, As to agreements with 
reference to expectancies, I will notice them hereafter. 

In Pullen vs. Ready, 2 Arkansas, 587, the agreement was 
about property bequeathed by will. Lord Hardwick sustained 
it on the ground that it had entirely settled al! disputes between 
the parties and their several rights. Cory vs. Cory, 1 Vesey, Sr., 
19; Neal vs. Neal, 1 Keen’s Reports, 672; Stapleton vs. Staple- 
ton, 1 Arkansas, 2; Stockley vs. Stockley, 2 Ves. and Beam., 
23, are all cases arising on contracts of the nature of family ar- 
rangements. The decisions in them are put on the ground 
as stated by Sugden, Chancellor, cited in note on Stapleton vs. 
Stapleton, 2 Wharton & Tucker’s Equity cases—“ that when- 
ever doubts and disputes have arisen with regard to the rights 
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of different members of the same family, and fair compro- 
mises have been entered into to preserve the harmony and 
affection, or save the honor of the family, those arrangements 
have been sustained by Courts of equity, albeit, perhaps, rest- 
ing on grounds which would not have been satisfactory if the 
transaction had occurred between mere strangers.” \I might 
ask just here, does this contract, sought to be enforced by 
complainant’s bill, come within this rule or within the prin- 
ciple of any of these decisions? Was any doubtful right com- 
promised? Was any family controversy prevented or set- 
tled? Did it tend to preserve the harmony and affection or 
the honor of the family? Was it not rather a confederacy of 
the children to execute their own purposes despite their father ; 
to defy him whilst living, and thwart his wishes after his 
death? In other words, it was intended to fortify the brother 
and only son, so he could, without fear, reject parental ad- 
vice, and in the words of the bill, “brave his father’s anger.” 
But more of this hereafter. I have not been able to find but 
one American and two English cases which grew out of agree- 
ments made by children, or by those who had reasons for ex- 
pecting a share of the estate of a friend or relation, for the pur- 
pose of controlling the divisions of such expectant interests be- 
itween themselves. The case of Lewis vs. Madison, 1 Munford, 
arose on a contract under seal between two brothers, by which 
one of them, for a fair and valuable consideration, agreed, 
that, when he should obtain possession of a tract of land ex- 
pected to be devised to him by their father, he would convey 
it to the other. It was held that such a contract was not 
contra bonos mores, and would be enforced. Hobson vs. Tre- 
vor, 2 Pierre Williams, 191, is not one of the two English 
cases referred to above. The agreement there was by a father 
to convey, in consideration that the plaintiff married his 
_ daughter, one-third of what the obligor might receive of his 
father’s estate, to the expected son-in-law. The marriage was 
consummated. Macclesfield, Lord Chancellor, said, “this is 
n agreement made upon a valuable consideration, that of the 
marriage of a child, and therefore fit to be executed in equity.” 
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Beckley vs. Newland, 2 I6., 182, and Wethered vs. Wethered, 
2 Simon’s Reports, 183, are the two cases in which it was di- 
rectly held that an agreement stipulating that whatever the 
sons, in one case and the presumptive heirs in the other, might 
receive by will or by descent, should be equally divided be+ 
tween them, was good and not contrary to public policy. There 
was, in neither of these cases, any qualification such as was 
put in the decisions of those that have been cited. It was 
ruled, that “the agreement to share equally would not be 
disappointing the intent of a testator, for he did not design to 
put it out of either of the devisee’s power to dispose of the 
estate after it should come to him; but, on the contrary, when 
the testator gave it to either of them, he, by implication, gave 
that person a power to dispose of the said estate when it 
should come to him.” In the latter of these two cases, the 
Vice Chancellor referred to that of Harwood vs. Tooke, which, 
he stated in his opinion, upheld the decision he then pro- 
nounced, 





It is not necessary to dispute the authority of these decis- 


ions (which we do not,) to sustain the judgment we render. 
In neither of them was it the purpose of the contracting west 
ties to defy the authority or advice of a parent, or one stand- 
ing in loco parentis. They did not have for their object the 
accomplishment of a purpose directly contrary to the anxious 
desire of a living father, that would induce a son to place him- 
self in hostility to that father, and which, under his well 
known and avowed wishes, instead of maintaining family 
harmony and affection, would create discord between parent 
and child, and probably sever the relations then existing be- 
tween the father and both of these children, his only children. 
This contract between complainant and her brother had for 
its declared object the repudiation of a parent’s advice and 
authority, so that both might be set aside during his life, with 
a guaranty of impunity to the son for any disobediencé or 
want of filial loyalty on his part. How different was the 
spirit and intent of this contract from what Judge Story says ° 
is the reason why the agreements in the cases cited have been 
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sustained. In referring to these decisions, he says, “such 
agreements are generally made to suppress fraud and undue 
influence, and cannot be truly said to disappoint the testator’s 
intention :” Story’s Eq., sec. 265. 
The law has a high regard for parental authority, and will 
ive effect to nothing which tends to encourage disobedience 
to it. The same eminent jurist just cited, in speaking of con- 
tracts having that effect, after referring to post-obit bonds, and 
contracts affecting the marriage of children, adds: “ When, 
indeed, the obligation to marry is reciprocal, although the 
marriage is to be deferred to a future period, there may not 
be, as between the parties, any objection to the contract in 
itself, if, in all other respects, it is entered into in good faith, 
and there is no reason to suspect fraud, imposition or undue 
influence. But even in these cases, if the contract is designed 
by the parties to impose upon third persons, as upon parents, 
or friends standing in loco parentis, or in some other particu- 
lar relation to the parties, so as to disappoint their bounty, or 
"to defeat their intention in the settlement or disposal of their 
estates—then, if the contract is clandestine, and kept secret 
for this purpose, it will be treated by Courts of equity as a 
fraud upon such parents or friends, and, as such, be set aside, 
or the equities will be held the same as if it had not been en- 
tered into. The general ground upon which this doctrine is 
sustained is, that parents and other friends standing in loco 
parentis are thereby induced to act differently in relation to 
the advancement of their children and relatives, from what 
they would if the facts were known; and the best influence 
which might be exerted in persuading their children and rel- 
atives to withdraw from an unsuitable match is entirely taken 
away. ‘To give effect to such contracts would be an encour- 
agement to persons to lie upon the watch to procure unequal 
matches, against the consent of parents and friends, and to 
draw on improvident and clandestine marriages, to the destruc- 
tion of family confidence and the disobedience of parental au- 
thority. These are objects of so great importance to the best 
interests of socicty that they can scarcely be too deeply fixed in 
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the public policy of a nation, and especially of a Christian 
nation.” 

This long extract is given to show how jealous the law is 
of whatever tends to the destruction of family confidence, or 
to induce the disobedience of parental authority. It may be 
added that no Court has ever upheld an agreement which had 
that effect—which, on its face, discarded the authority of a 
living parent, and bargained for post-obit immunity for the 
one who repudiated that authority. 

I have made no reference to a large class of cases, involv- 
ing secret contracts with third persons, strangers to the family, 
as to the marriage of a son or daughter to such third person, 
with a penalty annexed in case of non-performance. In none 
of these cases, if the contract contravened the authority of the 
parent or the person in loco parentis, or was made in defiance 
of his known wishes, was the agreement upheld. And the; 
ground upon which their rejection is chiefly put is, that they, 
operate as a fraud upon, and are subversive of the rights, in-\ 
terests and authority of parents. 

There are other grounds taken in the demurrer upon which 
some of the members of this Court have doubts ; but it is un- 
necessary to discuss them, as the judgment rendered finally 
disposes of the case. The demurrer ought to have been sus- 
tained. 

Judgment reversed. 


Wirxrys W. Jackson et al., executors, et al., plaintiffs im 
error, vs. JAMES M. WILLIAMs ef al., defendants in error. 


[Tripre, Judge, having been of counsel, did not preside in this case.] 


The testator, by his will, authorized his executors to sell his property 
upon such terms as to notice or credit, as they might, in their sound 
discretion, deem best: 

Held, That the executors had the power to sell the property without an 
order from the Ordinary, either for cash or credit, and upon such no- 

VoL. L. 86, 





554 SUPREME COURT OF GEORGIA. 


Jackson e¢ al. vs. Williams et al. 


tice as they, in their sound discretion, might deem best; but in all 
other respects they were bound to comply with the law regulating such 
sales. 


Administrators and executors. Wills. Before Judge HALL. 
Monroe Superior Court. August Term, 1873. 


For the facts of this case, see the decision. 


A. D. Hammonn; Lanter & ANDERSON; PoE & HALL, 
by R. H. Cuark, for plaintiffs in error. 


Preepies & Stewart; A. M. Speer, for defendants. 


Warner, Chief Justice. 


The only question made in this case, before this Court, was 
as to the power and authority of the executors of Edmund 
Jackson to make sale of his lands and other property in a dif- 
ferent manner than prescribed by law. The bill alleges that 
the land and other property of the. testator was sold by the 
executors, on the plantation of the deceased, remote from the 
Court-house, and was illegal as against the rights and inter- 
ests of the complainants, who were infants at the time, with 
a prayer to have said sale set aside. A motion was made to 
dismiss the bill for want of equity, which was overruled, and 
the defendants excepted. 

The seventh item of the testator’s will contains the follow- 
ing words: “I desire all my lands to be sold, together with 
the household and kitchen furniture not disposed of in this 
will, and such other property as I may die seized and posses- 
sed of, upon such terms, as to notice or credit, as my executors 
may, in their sound discretion, deem best.” When the will 
does not otherwise direct, the general law applicable to execu- 
tors’ and administrators’ sales must be complied with. If, 
however, a will authorizes a private sale by the executor, an 
administrator, with the will annexed, may execute the power 
and sell the property without an order from the Ordinary. 
If the will merely designates the property to be sold, without 
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specifying the mode of sale, no application for leave to sell is 
necessary ; but in other respects the executor or administrator 
with the will annexed, must comply with the requisitions be- 
fore specified : New Code, 2567. The testator in this case, 
by his will, directed his land and other property to be sold, 
not at private sale but upon such terms, as to notice or credit, 
as his executors, in their sound discretion, might deem best. 
The executors had the power to sell the land and other prop- 
erty under the will without an order from the Ordinary, either 
for cash or eredit, and upon such notice as they, in their sound 
discretion, might deem best, but in all other respects they 
were bound to comply with the law regulating the sale of 
their testator’s property. When the intention of the testator 
is doubtful as to the mode of sale, the safe rule is to adhere to 
the law. To take the case out of the general rule of the law 
as to executors’ sales, the intention of the testator should be 
plainly and distinctly expressed in the words of the power 
given to the executors by the will. There can be no pretence 
in this case that the executors were authorized to sell the tes- 
tor’s property under his will at private sale. All that can be 
claimed under the power contained in the will is, that in 
making a public sale of the property as required by law, they 
had a discretion as to the notice to be given thereof, and as to 
whether the property should be sold for cash or on credit, and 
what credit, if any. We express no opinion in regard to the 
statute of limitations, but leave that as an open question to be 
heard and decided on the final trial of the case, as well as the 
other questions made in the record. There was no error in 
overruling the defendants’ motion to dismiss the complain- 
ants’ bill. . 
Let the judgment of the Court below be affirmed. 
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WesLey REDD, plaintiff in error, vs. THe Strate or GrEOoR- 
GIA, defendant in error. 


1, When one juror, ona trial of an indictment for a felony, has been 
sworn, and a nolle prosequi is then entered, and a new bill found, it is 
not error that the array, with the same juror upon it, is put upon the 
prisoner; and in such a case the right of challenge, both on the part 
of the State and the prisoner, is the same as if the former proceedings 
had not been taken. 

2. On a trial for murder, the Court charged the jury, among other things, 
that ‘‘ malice is presumed from the killing, and you should find the 
defendant guilty, unless he has shown by proof, such facts and circum- 
stances as will make the killing justifiable, or reduce it to man- 
slaughter.’’ The defendant introduced no witnesses and relied on the 
evidence for the prosecution for his defense. The verdict was for man- 


slaughter: 

Held, That the verdict showed that the jury were not misled by the 
charge, as to the right of the defendant to claim an acquittal, or a ver- 
dict for a less offense than murder, if the evidenct which was before 
the jury authorized it. 

8. The fact that a husband has been told that indecent proposals have 
been made to his wife, is not, in law, a justification tor slaying the 
-person who is charged with having made them. 

4. The evidence is sufficient to authorize the verdict, and, under the rule 
so often announced, prevents this Court from holding that there was 
an abuse of discretion by the Judge who tried the case, in refusing a 
new trial. 


Criminal law. Jury. Evidence. New trial. Before Judge 
Hatu. PikeSuperior Court. April Adjourned Term, 1873. 


Wesley Reid was placed on trial for the offense of murder, 
alleged to have been committed upon the person of one Amos 
Martin, on December 25th, 1872. The defendant pleaded 
not guilty. After the array had been put upon the defendant 
and one juror selected, the Solicitor General, on account of a 
defect therein, entered a nolle prosequi on the indictment, the 
defendant neither consenting nor objecting. On the next day 
the defendant was again arraigned on a new indictment, and 
pleaded not guilty. When the array was put upon him, em- 
bracing the same juror who had been sworn on the previous 
‘ day, he challenged the array because it was composed of the 
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same jurors who had been put upon him under the first in- 
dictment. The challenge was overruled, and the defendant 
excepted, 

The evidence for the State made, in substance, the follow- 
ing case: The defendant, his family, George Black and _ his 
wife occupied the same house. On December 25th, 1872, the 
deceased came to this house and asked George. Black and his 
wife where defendant was. They replied that he had gone 
across the river with his wife. When defendant returned, de- 
ceased was in the house. He pushed up against defendant, 
who said to him, “ Let me into the fire, as I am wet and cold.” 
Defendant stood before the fire, dried his gun, and was about 
to place it on the rack when deceased caught hold of it. De- 
fendant told him to let loose. He replied that he would not. 
After some scuffling, and a threat from the defendant that he 
would knock him down, the deceased let go. The deceased 
then walked out of the house, and had gone some twenty 
yards when defendant said to his little girl, “ Lucy, here is a 
bird,” handing to her a bird which he had killed. Deceased 
turned and asked defendant what he said. He replied, ‘Go 
along, Amos, I am not talking to you, but to folks.” De- 
ceased said, “I am as good a little man as walks in Pike 
county.” Defendant said that he did not like for a man to 
come to his house and banter him out. Deceased replied that 
he would rather fight to-day than run a foot race. Defendant 
asked him if he meant what he said. He replied that he did. 
Defendant started towards him, when he retired two or three 
feet and picked up an axe. Defendant said “all right,” re- 
turned to the house, got his gun, cocked one barrel and started 
towards the door, when George Black’s wife closed it and 
shoved him back. Defendant told her to let him out. She 
said she would not. He then went out of the back door. 
Black’s wife told deceased to come in, or defendant would kill 
him. He replied that he would not; that he would go to de- 
fendant if he was “as big a nigger as hell.” Defendant went 
around the house, fired at deceased twice, and then knocked 
him down with the butt of the gun. It was about two min- 
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utes before deceased could speak ; he then turned on his right 
side and said, “ West, I did not go to cut you with the axe.” 
Defendant took up the axe and again started towards deceased, 
when George Black caught him and said, “ For God’s sake 
stop, as you have done too much already.” Most of the shot 
struck deceased on the right side, below the collar-bone; some 
few scattered and penetrated different portions of his body. 
He died from the effects of his wounds. A negro was present 
by the name of Bob Parks at the commencement of the diffi- 
culty. The deceased proposed to Parks, in the presence of 
the defendant, to go across the river and frolic with the girls. 
Defendant’s wife had told him three or four days before the 
homicide that deceased had offered her $5 00 to let him come 
to see her as a sweetheart, and for her not to notice defendant. 
Deceased asked defendant where his wife was, and when he 
replied over the river, deceased proposed to Parks to go over 
there and frolie with the girls. 

The defendant introduced no testimony, but relied upon the 
evidence for the State. 

The jury found the defendant guilty of voluntary man- 
slaughter. He moved for a new trial upon the following 
grounds, to-wit: 

Ist. Because the Court erred in overruling the aforesaid 
challenge to the array. 

2d. Because the Court erred in charging the jury, among 
other things, that “ malice is presumed from the killing, and 
you should find the defendant guilty, unless he has shown by 
proof, such facts and circumstances as will make the killing 
justifiable, or reduce it to manslaughter.” 

3d. Because the Court erred in charging the jury as follows: 
“But before the killing can be justifiable on this ground (the 
seduction of defendant’s wife) it must appear from the evi- 
dence, that to prevent the seduction of his wife the killing 
was absolutely necessary, and that the killing proceeded from 
no other cause than a desire to save his wife from seduction. 
Notwithstanding the prisoner may have had knowledge of 
the fact that his wife had been seduced by the deceased, or 


‘ 
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that efforts were then being made by deceased to seduce her, 
still, if prisoner attacked and took the life of deceased for any 
other cause, or they naturally fought for any other cause, and 
prisoner killed deceased, he is not then protected on the ground 
that he was protecting the virtue of his wife.” 

4th. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled and defendant excepted. 


Boynton & DismuKE; Doyau & NUNNALLY, for plain- 
tiff in error. 


T. B. CaBANEss, Solicitor General, by PEEPLES & HowELt, 
for the State. 


Tripp, Judge. 


1. The objection is not that the Court permitted a nolle 
prosequi to be entered, but that one juror having been sworn 
before this was done, the same panel with that juror was again 
put upon the defendant, after the finding of a new bill. We 
can see no possible hurt to the defendant in this. He had 
expressed himself content with this juror and had chosen 
him. He was only given a second opportunity to pass upon 
him, and of this surely he could not complain. But the juror 
was challenged by the State, and the objection is, that as the 
defendant had indicated his willingness to accept him, the 
State thereby had an advantage, and from that notice made 
the challenge. The meaning of this is, that the defendant 
unfairly lost a juror whom he wished to try him, and whom 
he had once selected. But where was there any possible 
remedy for this? Was the nolle prosequi rightly entered? 
That is taken as granted, for no exception is made of it. Nor 
is the exception that the State was permitted to challenge the 
juror when he was again called, on the second proceeding, to 
select a jury. When the bill was disposed of by the nolle 
prosequi, all that had been done, as to the jury, fell with it, 
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and the right of challenge, both as to the State and the de- 
fendant, was the same as if the former proceedings had not 
been taken. It does not appear that other jurors who had 
been challenged by either side were on the array, and no ques- 
tion of that sort arises. If the juror who had been once 
sworn had been left off the array, the defendant could have 
been in no better condition ; indeed, in not as good. For if 
he wished to have that juror, and he was not on the panel, he 
could then have had no chance. As it was, he did have the 
chance, provided the State did not challenge, and if it did 
challenge, then the State was charged with it, and had one 
challenge less thereafter. This was no damage to the defend- 
ant, and he could not possibly have been relieved from the 
position, except by denying the right of the State to challenge 
under the circumstances. This he did not do. 

2. The Court charged the jury that, “malice is presumed 
from the killing, and you should find the defendant guilty, 
unless he has shown by proof such facts and cireumstances as 
will make the killing justifiable or reduce it to manslaughter.” 
The objection to this charge is, that as the defendant intro- 
duced no evidence, it denied him the benefit of such facts and 
circumstances as were proven by the State’s witnesses ; that it 
limited him to what he must prove by witnesses introduced 
by himself. Had the jury found a verdict for murder, there 
would have been force in the objection that the jury might 
have been misled by the charge. But, as stated by the Judge, 
in passing on the motion for a new trial, “although the charge 
was not strictly correct, the verdict shows that the jury did 
not put upon it the construction claimed by prisoner’s counsel. 
The fact that they found the defendant guilty of voluntary 
manslaughter is evidence that they construed the charge prop- 
erly, to-wit: that when the killing is proved to have been 
done by the defendant, malice is presumed, and he should be 
found guilty of murder, unless the proof discloses such facts 
and circumstances as will reduce the killing from murder to 
manslaughter, or show it to be justifiable.” We think the 
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Judge is correct in this, and that the jury was not misled by 
the charge. 

3. The exceptions made to the charge, on the ground that 
there was error in it as to the matter of the seduction, or at- 
tempted seduction of defendant’s wife, might be disposed of 
by a general remark, to-wit: that the evidence did not call 
for any special charge on that subject, as made and complained 
of. Whether the Court was right or wrong, is immaterial in 
this case. ‘There was no evidence whatever that the deceased 
had seduced defendant’s wife, or that defendant killed him to 
prevent the seduction. Not one word passed between them 
about it at the time of the killing. A quarrel had arisen be- 
tween them, and was being carried on furiously, when defend- 
ant shot deceased, but nothing was said by defendant, or any 
one else, as to an outrage or insult to his wife. One of the wit- 
nesses says, “a few days before, defendant’s wife told him (de- 
fendant) that deceased had offered her $5 00 to let him come 
to see her as a sweetheart.” But if this was so, it did not 
seem to produce much effect on the defendant. He came into 
the house where deceased was, was friendly, dried his gun 
and put it up, and, though deceased was acting very provok- 
ingly, did not get “mad” until after deceased had gone out of 
the house, and a quarrel arising, dared the defendant out. It 
was not until then that the defendant became enraged, and the 
fatal rencontre took place. The evidence does not show that 
the virtue of the wife, or her attempted seduction, or what 
she may have said to the defendant, had anything to do with 
the killing. It would be going very far for it to be laid down 
as a rule of law that a man who has been told that improper 
proposals have been made to his wife, has, therefore, the right 
to slay the person who is charged with having made them. 

4. As to the exception that the verdict is against the evi- 
dence, ete., the Judge who tried the case, after a review of the 
whole matter, refused to interfere. Were it not for the fact 
that the deceased dropped his axe before the shooting, and 
that defendant seized it after he had shot down the deceased, 
for the purpose of using it on him, I will admit, for myself, 





562 SUPREME COURT OF GEORGIA. 


Peak et al. vs. Cogborn. 





that the appeal for a new trial would be very strong; but 
the Judge below having very strongly approved the verdict, 
we let it stand. 

Judgment affirmed. 


ZACHARIAH PEAK ef al., plaintiffs in error, vs. C. T. Coa- 
BORN, defendant in error. — 


Where possession of a horse was obtained by a fraudulent trick, a pos- 
sessory warrant is the proper remedy to recover the same; and that 
the consent of the plaintiff in the warrant was obtained to such pos- 
session, under the circumstances of this case, will not justify the re- 
tention of the possession by the defendants. 


Possessory warrant. Before Judge KnNicut. Milton Su- 
perior Court. August Term, 1873. 


For the facts of this case, see the decision. 


H. L. Parrerson, for plaintiffs in error. 


G. M. Hook, by W. P. Price, for defendant. 


Warner, Chief Justice. 


It appears from the evidence in the record that Cogborn 
hed swapped a mule for a horse with Peak, that the mule was 
levied on to satisfy an execution against a third party who 
previously owned the mule. Peak called Cogborn out of his 
father’s field and said to him that Smith, the bailiff, had levied 
on the mule he got from him, and the bailiff told him that he 
must go and get the horse back that he had got from him. 
Cogborn asked Peak what he would do if he gave his horse 
up. Peak told him he only wanted to change for a day or 
two, and then he, Cogborn, would get his horse back. Cog- 
born then went to the house, where he found Lindsay Peak 
and Tucker, who told him the same thing. Cogborn then 
got his bridle, put it on the horse, and delivered him to Zacha- 
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riah Peak with this understanding. Cook testified that he came 
up about the time Peak was leaving with the horse; that 
Cogborn told him that-if he was going to plow the horse 
any before he brought him back, to come over and get his 
plow-gear, as he did not want the horse’s shoulders hurt. 
Peak did not return the horse, and Coghorn sued out a pos- 
sessory warrant to recover the possession of him. On the 
trial of the possessory warrant before the Justice, a motion 
was made to dismiss it, which was overruled, and after hear- 
ing the evidence the Justice awarded the possession of the 
horse to Cogburn. Peak sued out a writ of certiorari to the 
Superior Court, on the hearing of which the Court dismissed 
the same; whereupon the plaintiff in certiorari excepted. In 
our judgment there was no error in dismissing the certiorari 
and affirming the decision of the Justice. The statute de- 
clares that when a personal chattel has been taken or carried 
away from the possession of the party complaining, by fraud, 
violence, seduction, or other means, without lawful warrant or 
authority, it shall be restored to the party from whose posses- 
sion it was so fraudulently taken. It is quite apparent, from 
the evidence in this case, that the plaintiff in certiorari ob- 
tained the possession of the horse by a fraudulent trick, which 
the law will not sanction, and the consent of the defendant, 
under the facts of the case, will not justify him in retaining 
that possession. - 
Let the judgment of the Court below be affirmed. 


Hines & Hosps, plaintiffs in error, vs. THE Brunswick 
AND ALBANY Rar~RoaD Company et al., defendants in 
error. 


Under the facts in the record, the decision of the Judge to whom the 
whole matter was submitted, refusing the compensation asked for, was 
not contrary to law, and there was no error in overruling the motion 
for a new trial. 
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~ Hines & Hobbs vs. Brunswick and Albany Railroad Company et al. 


New trial. Before Judge Scu_tey. Glynn Superior Court. 
November Term, 1873. 


For the facts of this case, see the decision. 
R. H. Cuark, for plaintiffs in error, 


O. A. Locurane; A. O. Bacon; J. C. Nicwois; Mc- 
Laws & GANAHL, for defendants. 


TrIPPE, Judge. 


Plaintiffs in error, as counsel for several creditors of the 
Brunswick and Albany Railroad, filed a bill to enjoin the sale 
of the road and its appurtenancs, which had been levied on 
in detached portions by divers executions against the road. 
They were also counsel for the State of Georgia, who was also 
a party complainant to the bill, for the purpose of protecting 
whatever interest the State might have, arising out of the in- 
dorsement of certain bonds of the railroad company. Asso- 
ciated with them, as solicitors for the State, were several other 
attorneys. The railroad company was also a party complain- 
ant in obtaining the injunction. The State was finally dis- 
missed from the bill, and all the creditors were made parties, 
including the first mortgage bondholders. The road was sold 
under a decree of Court, and by agreement of parties, several 
of the creditors, amongst whom were the clients of plaintiffs 
in error, were allowed to receive a considerable portion of the 
money arising from the sale, nearly $40,00uU 00 of which went 
into the hands of plaintiffs in error, as the share going to their 
clients. Messrs. Hines & Hobbs, plaintiffs in error, received 
their fees or commissions on this amount. The Court had 
also ordered $500 00 to be paid to each plaintiffs in error, and 
to one associate counsel and to the solicitor for the road, for 
filing the bill. The State had paid to plaintiffs in error, and 
to several of the other counsel, about $700 00 or $800 00 
each. The interests of the clients of Messrs. Hines & Hobbs 
conflicted with the claims of the first mortgage bondholders, 
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and their right to be made parties to the bill, as creditors, was 
resisted by them, as well as their right to any share in the 
fund. 

Messrs. Hines & Hobbs claim that they are entitled to 
compensation out of the whole fund, and in proportion to the 
whole amount thereof, for their services in filing the bill, and, 
as they claim, for bringing the fund into Court. The Court 
below refused to grant an order for further compensation. 
We cannot say that, under the facts of the case, the Court 
erred in so refusing. It would be going very far to say that 
the solicitor for one or two creditors who file a creditor’s bill, 
no matter what is the amount of the claim they represent, or 
the fund that may be finally distributed, can not only contest 
the right of other creditors to a participation, but after a pro- 
tracted litigation, joined in by all of the creditors, by which 
the fund is finally brought into Court for distribution, may 
assert that they are entitled to compensation out of the whole 
fund in proportion to its amount, and the amount of litiga- 
tion that has grown out of the case. If this be so, a creditor 
who had a claim of $500 00 or $1,000 00, might procure 
counsel—file a creditor’s bill, where the fund or property 
might be $20,000 00 or $50,000 00, and for the filing of that 
bill and obtaining an injunction or a receiver for the property, 
his counsel could set up a claim for services to be paid by all 
the other creditors, or out of the general fund, in proportion to 
the whole amount which might be distributed. It would 
scarcely be thought that an attorney representing a debt of 
$1,000 00, who, in a claim case, had succeeded in condemn- 
ing property worth $10,000 00, could charge his fees as if 
representing a debt of $10,000 00. In such a case, though 
other creditors may take the whole proceeds, the attorney is 
entitled to his fees out of the same, but surely they would be 
considered or rated somewhat with reference to the interest he 
represented, and not to be fixed solely by the whole amount 
that may be distributed amongst all the creditors. And the 
more especially would this be true if the attorneys for the other 
creditors joined with him in prosecuting the case to a condem- 
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nation of the property. The object of the rule which allows 
compensation out of the fund recovered to the counsel of the 
moving creditor, is to prevent the injustice there would be in 
such creditor having to pay for the action of which, though 
instituted by him, others were beneficiaries. It is to re- 
lieve him of the liability to the counsel whose services he pro- 
eured, and which may have been of no avail to him though 
they were to others. In such a case the fund realized should 
protect him against the payment of such compensation as he 
was liable for. Under the facts in this case, we cannot say 
that the Judge to whom the whole matter was referred, a jury 
being waived, made such a decision as that it was error for 
him afterwards to refuse to set it aside and grant a new trial. 
Judgment affirmed. 


JoHN Doe ex dem. Marcrtua MILLER ef al., plaintiffs in 
error, vs. RICHARD Rok, casual ejector, and MONROE De- 
FOOR, tenant in possession, defendants in error. 


1. Where evidence was admitted in the Court below without objection, 
exception thereto will not be heard in this Court. 

2 Where a lot of land was set apart for the twelve months’ support of 
the family of deceased, was sold under the order of the Ordinary, and 
the proceeds thereof applied to such support, the heirs-at-law cannot 
recover the same on account of want of authority in the Ordinary to 
direct such rule. 


Bill of exceptions. Practice in the Supreme Court. Evi- 
dence. Distribution. Year’s support. Court of Ordinary. 
Before Judge Knicut. Gilmer Superior Court. May 
Term, 1873. 


For the facts of this case, see the decision. 
R. H. Foore, for plaintiffs in error. 


Tuomas F. Greer; C. D. Puruutrs, for defendants. 
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WARNER, Chief Justice. 


This was an action of ejectment brought by the plaintiff 
against the defendant, to recover the possession of lot of land 
number two hundred and ninety in the twenty-fifth district 
of Gilmer county. On the trial of the case, the jury found a 
verdict for the defendant. A motion was made for a new 
trial on the several grounds therein set forth, which was over- 
ruled by the Court, and the plaintiff excepted. The lessors 
of the plaintiff were the heirs-at-law of Alfred Miller, de- 
ceased. 

It appears from the evidence in the record that the lot of 
land was set apart by appraisers appointed by the Ordinary as 
a twelve months’ support for the widow and children of Mil- 
ler, the decedent, and, by an order of the Ordinary, was sold 
for that purpose at public sale, and purchased by the defend- 
ant, the widow making to him a deed therefor in pursuance 
of said order of the Ordinary. 

1. The evidence offered at the trial of the appraisement 
and setting apart the land for the twelve months’ support of 
the widow and children, and the order for the sale of the land 
for that purpose, was parol evidence, which was admitted 
without objection, therefore we are bound to presume that all 
the proceedings were regular, and the plaintiff cannot raise 
objections here to the regularity of the proceedings, which 
were not made in the Court below. 

2. The plaintiff, however, insists that, inasmuch as the title 
to the land vested in his lessors, as the heirs-at-law of Alfred 
Miller, that title could not be divested by the proceedings 
heretofore mentioned for the purpose of obtaining the twelve 
months’ support for the widow and children. The appraisers 
appointed by the Ordinary may assign to the widow and chil- 
dren, for their twelve months’ support, a sufficiency, either in 
money or property: Code, section 2571. It is true there is 
no express power conferred on the Ordinary to order a sale of 
the property for that purpose, but Courts of Ordinary have 
general jurisdiction and authority in relation to the sale and 
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disposition of the real property belonging to, and the distri- 
bution of, deceased person’s estates: Code, section 331. The 
proven value of this lot of land is $300 00. If the proceeds 
of the lot of land have been applied to the twelve months’ 
support of the widow and children, (and there is no evidence 
in the record that it was not so applied,) it would be inequita- 
ble and unjust for the children, as the heirs-at-law of the de- 
cedent, after enjoying the benefit thereof, to recover the land 
from the sale of which their twelve months’ support was real- 
ized, and of which they have had the benefit. On the state- 
ment of facts disclosed by the record in this case, there was no 
error in overruling the motion for a new trial. 
Let the judgment of the Court below be affirmed. 


EpwWArD BrovuGHron, plaintiff in error, vs. Joun P. THorn- 
TON, administrator, defendant in error. 


1. A tenant occupied a store-room from September, 1870, to December, 
1871. In September, 1870, it was agreed between him and the land- 
lord that he, the tenant, should have the store repaired, and the cost 
thereof should be deducted from the rent, and the repairs were then 
made. In December, 1870, he gave the landlord his note, expressing 
therein that it was for the rent of the store-room he then occupied, to 
be paid quarterly. The Court was requested by defendant to charge 
the jury, that the agreement as to the repairs rebutted the presump- 
tion of law that the giving of a note was evidence that there had been 
a settlement of accounts: 

Held, That the refusal of the Court so to charge was not error. 

2. The evidence does not sufficiently show that the damages were caused 
by the leaking of the store during the year 1871, to authorize this Court 
to grant a new trial, because the jury did not allow for them in the 
verdict. 


Landlord and tenant. Presumption. Promissory notes. 
New trial. Troup Superior Court. May Term, 1873. 


Thomas J. Thornton brought complaint against Edward 
Broughton on the following note: 


\ 
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“ $150 00. LAGRANGE, December 4th, 1870. 
“T promise to pay Thomas J. ‘Thornton one hundred and 
fifty dollars for the rent of the store-room I now occupy of 
his, to be paid quarterly. 
(Signed) “ EDWARD BRovuGHTON.” 


Pending the litigation, the plaintiff died, and his adminis- 
trator, John P. Thornton, was made a party in his stead. 

The defendant pleaded as follows: 

Ist. The general issue. 

2d. That the consideration for which the note sued on was 
given has partially failed, in this that the plaintiff contracted 
to put the store-room rented by defendant in proper repair for 
the protection and sale of goods, which he has wholly failed 
to do. 

3d. That the plaintiff was indebted to him, before the com- 
mencement of this suit, in the sum of $230 50, a portion of 
which amount was paid out at the request of the plaintiff for 
repairs on said store-room, and which he agreed ‘should be 
taken out of said rent; that the balance is due for damage 
done to the goods of said defendant on account of the plain- 
tiff’s failure to make the repairs in accordance with his con- 
tract ; that defendant prays judgment for the surplus over and 
above plaintiff’s claim. 

To this last plea was attached a bill of particulars for mo- 
ney expended on the store-room during the months of Septem- 
ber, October and December, 1870, aggregating $138 50— 
all of which, with the exception of $14 00, as far as can be 
judged from the character of the items, was for improvements. 
and additions, such as counters, shelving, ete. The remain- 
ing items are for damages to various articles of merchandise.. 
These are without date. 

The evidence presented the following facts: Under the 
contract between the plaintiff’s intestate and defendant, the 
latter was to have shelves, counters and a partition erected in 
the store-house, and the cost thereof was to be deducted from 
the rent. The roof was in a bad condition. This was to be 

VoL, L. 37. 
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repaired by the plaintiff’s intestate. All repairs on the inside 
of the house; such as plastering, etc., was to be paid for by de- 
fendant, and to be deducted from the rent. All that was in- 
cumbent upon the defendant to have done, was performed, 
and his account in this particular was shown to be substan- 
tially correct. The damages to his goods, without fixing any 
particular date when sustained, were shown to have been about 
$70 00. The leaking occurred in the winter of 1870 and 
1871. There was no testimony showing definitely any dam- 
age to have occurred after the date of the note sued on. The 
contract between the plaintiff’s intestate and the defendant for 
the renting of the store, was made in September, 1870. The 
larger portion of the work for which plaintiff paid, was proven 
to have been done in the same month in which the said con- 
tract was made, and to have been worth $134 00, though the 
plaintiff only paid $120 00 for it. 

The defendant requested the Court to charge, “that if the 
they believed from the evidence that the plaintiff’s intestate 
authorized’ the defendant to put the improvements, to-wit: 
counters, shelves, plastering and partition, in the store room, 
and that the amount of the cost was to be deducted from the 
rent, then the presumption in favor of the plaintiff that the 
giving of the note was a settlement of all accounts between 
them, would be rebutted.” 

The Court refused so to charge, and defendant excepted. 

The jury found for the plaintiff $150 00, with interest. 
The defendant moved for a new trial, because the verdict was 
contrary to the evidence and the law, and because the Court 
refused to charge as requested. 

The motion was overruled, and defendant excepted. 


Masry, Too.e & Son, for plaintiff in error. 
W. W. Turner, for defendant. 


TRIPPE, Judge. 


1. The tenant occupied the store-house from September, 
1870, through the balance of that year, and 1871. In Sep- 
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tember, 1870, it was agreed between him and the landlord 
that he, the tenant, should have certain repairs done, the cost 
of which should come out of the rent. The repairs were im- 
mediately made, and four months thereafter, in December, 
1870, the tenant gave the landlord his note, stating in it that 
it was for the rent of the store-house he then occupied, and 
was to be paid quarterly. When sued on this note, the tenant 
pleaded as a set-off the amount he had paid for repairs. On 
the trial, the Court was requested to charge the jury, that the 
agreement as to the repairs rebutted the presumption of law 
that the giving of a note was evidence that there had been a 
settlement of accounts. We do not see why the defendant 
below was entitled to this charge. In Baldwin vs. Walden, 30 
Georgia, 829, it was held that a credit on a note, put there by 
the maker, is presumptive evidence that there was no account 
due by the holder to the maker. As early as in the case of 
Mills vs. Mercer and wife, Dudley’s Reports, 158, the same 
principle was held, to-wit: that the execution of a promis- 
sory note is evidence, in law, of a full settlement of all ac- 
counts up to the date thereof, except such as are specially 
excepted at the time. Of course, proof to rebut this pre- 
sumption is admissible. Does the fact that, four months be- 
fore the note sued on was given, a contract was made between 
the tenant and the landlord, as above stated, take this note out 
of the rule, as to the presumption in such cases generally ? 
Does not the fact that the agreement was, that the rent was 
to be reduced by the cost of the repairs, strengthen the pre- 
sumption that the tenant would not have given his note when, 
at the same time, he held an account against the rent which 
was to lessen it to the amount of that cost? There was also 
the rent from September to December to be accounted for. 
We do not think there was error in the refusal of the Court 
so to charge. 

2. As to the damages caused by the leaking of the roof of 
the store-house, it does not sufficiently appear that they oc- 
curred during 1871, so as to demand that the verdict be set 
aside, on the ground that the jury did not deduct them from 
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the amount of the note. The testimony very strongly sug- 
gests that this damage was done before the note was given, 
and if so, the same question arises on this point as to the 
claim for the damages, if any, having been adjusted between 
the parties before the note was given, as arose in reference to 
the presumption of payment of the account for repairs. After 
the death of a creditor, it is but justice that his estate shall 
have all the presumptions in his favor which are allowed by 
the law fairly enforced. 

Judgment affirmed. 


Vireria J. Sms et al., plaintiffs in error, vs. CHARLES L, 
Sis, executor, e¢ al., defendants in error. 

A bill in equity must show that the defendant, against whom substantial 

relief is prayed, is a resident of the county in which it is filed, other- 


wise the Court has no jurisdiction. 


Equity. Jurisdiction. Venue. Before Judge BucHANAN. 
Troup Superior Court. May Term, 1873. 


For the facts of this case, see the decision. 
B. H. Bieuay, for plaintiffs in error. 


T. H. Wurraker; Ferrecti, Loneatey & Dozier, for 
defendants. 


Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants, in the county of Troup, praying for relief and an 
injunction. It is alleged in complainants’ bill that Roberts, 
against whom the relief is prayed, is of Cobb county, but 
does not allege that he resides in that county. There is no 
allegation that Sims, the other defendant, resides in the county 
of Troup, in which the suit was commenced, or that he is of 
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that county. The only mention made in the complainants’ 
bill, as to his residence, is in the prayer for subpcena, in which 
the complainants pray that said Charles T. Sims, as executor 
of Wiley H. Sims, “of said county,” be required to appear, ete.; 
but whether that refers to Troup county or to Cobb county, 
it is not apparent, as both counties are mentioned in the pre- 
eeding part of the bill. There was a general demurrer to the 
bill for want of jurisdiction of the Court in Troup county, 
which demurrer was sustained, and the complainants ex- 
cepted. Assuming that the allegations in the complainants’ 
bill are sufficient as to the residence of Charles T. Sims, the 
executor, in Troup county, so as to give to the Superior Court 
of that county jurisdiction as to him, still, there is no allega- 
tion in the bill as to the acts and conduct of Wiley H. Sims, 
his testator, which would authorize the Court to decree any 
substantial relief against Charles T. Sims, his executor. The 
case made by the bill is against Roberts, and the substantial 
relief prayed on the allegations contained therein, is against 
him who resides in Cobb county, and there was no error in 
sustaining the demurrer to the jurisdiction of the Superior 
Court of Troup county as to him, in view of the allegations 
contained in the complainants’ bill. 
Let the judgment of the Court below be affirmed. 


Domestic Sewrne Macutne Company, plaintiff in error, 
vs. GEORGE W. WatTrers, defendant in error. 


An inn-keeper has no lien on the goods in possession of his guest, as 
against the true owner, unless there be charges upon the specific ar- 
ticle on which the lien is claimed. 


Certiorari. Inn-keeper’s lien. Before Judge UNDERWOOD. 
Floyd county. At Chambers. September 12, 1873. 


Watters foreclosed an in-keeper’s lien for $40 50 against 
Henry Reynolds and had it levied upon a sewing machine. 
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A claim was interposed by the Domestic Sewing Machine 
Company. Upon the trial of the issue thus formed, it ap- 
peared that the amount claimed was due by the defendant for 
board ; that he had the machine, which was levied on, in his 
possession iu the house of the plaintiff while boarding with 
him; that it was retained by the plaintiff under his lien when 
defendant left his house, but that the possession thereof was 
recovered by the claimant by possessory warrant; that de- 
fendant never had any title to nor interest in said machine. 
The magistrate held the property subject. A petition for 
the writ of certiorari was filed, but the Judge refused his 
sanction, whereupon claimant excepted. 








Hamitton YANCEY, by brief, for plaintiff in error. 


MircHELL & GLENN, by Wricut & FEATHERSTON, for 
defendant. 


Trippe, Judge. 


The petition for certiorari alleges that the Justice of the 
Peace decided that notwithstanding the property levied on be- 
longed to the claimant, and the defendant in fi. fa. had no ti- 
tle or interest in it, still the lien of the landlord for his whole 
bill must first be discharged before the claimant can recover the 
property. This is equivalent to holding that although the 
property in possession of a guest belongs to a third person, a 
landlord has a lien on it for the board of the guest. Not that 
the charges that may be on the property itself for keeping it, 
etc., must be paid, but be the property what it may, whether 
there are any costs or charges for keeping, storing or feeding 
it or not, the debt for the guest’s board is a lien on it, no mat- 
ter to whom it may belong, superior to the right or title of 
the true owner. Section 2122 of the Code says, the landlord’s 
lien attaches though the guest has no title, or even stole the 
property, and the true owner must pay the charges upon that 
specific article before receiving the same. In Colquitt & 
Baggs vs. Kirkman, 47 Georgia, 555, the true construction 
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is put upon this section, That was the case of the lien of a 
livery stable keeper. 

By section 2124, the keeper of a livery stable is entitled to 
the same lien as an inn-keeper, and in the case referred to, it 
was held, that whilst as against the actual bailor, a livery 
stable keeper has a lien upon an article of property deposited 
with him for feed or storage, for his whole account against the 
depositor in the line of the livery stable business, yet, if the 
depositor be not the true owner of the particular article in 
question, or if there be a prior legal incumbrance upon it, the 
lien of the stable keeper is only good against the true owner 
or prior incumbrancer for the expense of feeding or taking care 
of that particular article. ‘This shows the true limit, both on 
the lien of the livery man and the inn-keeper. As the ap- 
plication for a certiorari charges that the Justice of the Peace 
held directly in conflict with this, viz.: that although the 
sewing machine belonged to claimant, yet the inn-keeper had 
a lien upon it for the board of his guest who had it in pos- 
session. We think the certiorari should have been granted, 
and all the facts inquired into and passed upon, to-wit: 
whether the guest had such a right to or interest in the ma- 
chine as to make it liable to the lien of the inn-keeper. 

Judgment reversed. 


JosepH E. Russewt, plaintiff in error, vs. THE FrREED- 
MAN’s Savines Bank or Macon, defendant in error. 
When the garnishee failed to answer through a mistake as to his legal 
duty, and judgment was rendered against him for a much larger sum 


than he had in hand, the discretion of the Court in setting aside the 
same, On motion made during the term, will not be controlled. 


Garnishment. Practice in the Superior Court. Before 
Judge Hitt, Bibb Superior Court. April Term, 1873. 


Joseph E. Russell brought case against John R. Johnson 
for $300 00 damages, and served a summons of garnishment 


~ 
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upon the Freedman’s Savings Bank of Macon. At the April 
term, 1873, the plaintiff obtained judgment against the de- 
fendant for the amount sued for. Subsequently, no answer 
having been filed, judgment was rendered against the gar- 
nishee. During the same term, the garnishee moved to vacate 
said judgment, upon the following statement of facts : 

In May, 1872, the defendant, Johnson, had deposited in 
said bank $50 00. He was then under indictment for several 
felonies. Judge Cole, the then presiding Judge of the Cir- 
cuit, having been informed of these facts, ordered said bank 
not to pay to said defendant, or to his order, any portion of 
said fund. On the day preceding the service of said sum- 
mons of garnishment, the sheriff of Bibb county levied on 
said sum of money. The garnishee supposed that the order 
from the Judge and the levy by the sheriff was a final dispo- 
sition of said fund, and, therefore, failed to answer. It now 
has the $50 00, and is ready to pay it as the Court may direct. 
The Court set aside said judgment, and plaintiff excepted. 


J. RuTHERFORD, for plaintiff in error. 


R. F. Lyon; Jackson, Nispet & Bacon, for defendant. 


WARNER, Chief Justice. 


This was a motion to set aside a judgment against a gar- 
nishee who had failed to answer. The motion to set aside the 
judgment was made during the same term of the Court at 
which it was rendered. The Court, after hearing and consid- 
ering the evidence in support of the motion to set aside the 
judgment, passed an order setting it aside, and the plaintiff 
excepted. The general rule undoubtedly is, that the Courts 
will not set aside a judgment against a garnishee who fails to 
answer, unless some good and satisfactory reason be shown 
therefor, to be judged of by the Court. In looking through 
the evidence in the record in this case, it is quite evident that 
the garnishee acted under a mistake as to his legal duty, and 
not in bad faith, and as his showing was satisfactory to the 
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Court which heard it, and the motion to set aside having been 
made during the term of the Court at which the judgment 
was rendered, we cannot say that the Court so abused its dis- 
cretion in setting aside the judgment as will authorize this 
Court to control it, the more especially when it appears from 
the record that the plaintiff obtained a judgment against the 
garnishee for $300 00, when he had only $50 00 in his hands 
belonging to the defendant. 
Let the judgment of the Court below be affirmed. 


ALEXANDER ATKINSON, plaintiff in error, vs. DANIEL 
KEITH, administrator, et al., defendants in error. 


1. A creditor of an insolvent estate, who held the vendor’s lien on land 
which had been sold by the administrator, may proceed by bill against 
the representative of the estate for the assertion of his equitable claim 
on the proceeds of the sale. 

2. The creditor’s debt was contracted in 1859, and the bill was filed in 
1869, originally against the administrator, the purchaser and his ven- 
dor, and the widow of the intestate who had taken dower, charging 
notice of the lien on each, and praying a sale of the land for the dis- 
charge of the vendor’s lien. By amendments made after January Ist, 
1870, all parties defendants were stricken from the bill, except the ad- 
ministrator and the first purchaser, who, it was charged, had not paid 
for the land. The prayer was also amended, asking judgment on the 
debt against the administrator, and that the purchaser be decreed to 
pay his debt due the estate to complainant, and praying an injunction 
restraining the collection of the debt due by the purchaser: 

Held, That no necessity was shown why the purchaser should be a party, 
or for the relief prayed against him, or for any injunction, and the bill 
should have been dismissed as to the purchaser. 

3. The amendment to the prayer was a proper amendment, and the bill 
was not, On account thereof, demurrable, on the ground that the relief 
then prayed was barred by the Act of March 16th, 1869. 


Equity. Vendor's lien, Parties. Amendment. Statute 
of limitations. Before Judge UNDERWoop. Meriwether Su- 
perior Court. November Term, 1873. 
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Alexander Atkinson filed his bill on December 29th, 1869, 
against Daniel Keith, as administrator upon the estate of 
George W. Keith, deceased, David B. Moore, Benjamin El- 
liot and M. L. Duskin, and his wife, Martha J. Duskin, 
making, substantially, the following case : 

On October 17th, 1859, complainant and one John W. 
Hunter conveyed certain lands, which they jointly owned in 
Stewart county, to George W. Keith, at and for the sum of 
$3,700 00. Keith paid a portion of the purchase money in 
cash, and gave notes for the balance. These notes were divi- 
ded between Hunter and complainant, the latter receiving two, 
each for the sum of $550 00, and due December 25th, 1860. 
George W. Keith died, and the defendant, Daniel Keith, be- 
came his administrator. Complainant always relied upon his 
vendor’s lien as security for the payment of said notes, and so 
notified said administrator, and demanded payment. Not- 
withstanding this, said administrator sold said land to the 
defendant, David B. Moore, who purchased with full notice 
of complainant’s claim. Moore sold said property to the de- 
fendant, Benjamin Elliot, who also purchased with full notice 
of complainant’s lien. Dower was assigned in said land to 
Martha J. Keith, the widow of George W. Keith, now the 
wife of the defendant, M. L. Duskin. She and her husband 
also had full notice of complainant’s lien. The estate of 
George W. Keith is insolvent, and complainant’s only remedy 
is upon his equitable lien. 

Prays a sale of the aforesaid lands, and that his claim may 
be satisfied from the proceeds thereof. 

On March 30th, 1870, complainant amended his bill by 
charging that the defendant, Keith, as administrator, sold said 
lands to one Benjamin Perkins, who bought with full notice 
of complainant’s lien, and that Perkins sold to Moore. 

On September 13th, 1870, complainant amended by charg- 
ing that it had recently come to his knowledge that said ad- 
ministrator had in his possession, and was suing upon, the 
note given by Moore for said lands, which note was dated 
November 3d, 1863, for the sum of $3,005 00, and payable 
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to said administrator. Still relying upon his equitable lien, 
yet nevertheless prays that Moore may be decreed to satisfy 
his claim in part payment of said note, and that said admin- 
istrator, in the meantime, be enjoined from making any collec- 
tion thereon. 

Upon motion of complainant, the bill was dismissed as to 
all the defendants except Moore and the administrator. 

The remaining defendants demurred to the bill, upon the 
ground that the amendments rendered the bill multifarious, 
and upon the further ground “that the notes, which were the 
foundation of the amendments, were barred by the Act of the 
Legislature of March 16th, 1869, at the time of the filing 
thereof.” 

The demurrer was sustained, and complainant excepted. 


Boynton & Dismuke; A. M. Speer, for plaintiff in 
error. 


GrorGeE L. Peavy, by Z. D. Harrison, for defendants. 


Trippe, Judge. 


1, All the parties to this bill, originally, or made so by 
amendment, were stricken from the case, except the adminis- 
trator of G. W. Keith, the deceased debtor, and Moore, the 
purchaser of the land at administrator’s sale. The bill is for 
the purpose of asserting complainant’s equity on the proceeds 
of the sale. We have held that this can be done: See Stal- 
lings, executor, vs. Ivey, administrator, 49 Georgia, 274 The 
estate in this case is shown by the billto be insolvent. There 
may be many reasons why complainant is entitled to go into 
equity. His lien is a creature of equity, and if he could even 
now assert it at law it could be done only by a proceeding as 
full and complete in setting forth his claim as a bill in chan- 
cery. Equity has not lost all jurisdiction because a party 
may proceed at law if he so choose. 

2. There was no necessity why Moore, the purchaser of the 
land, should be made a party, or why he should be restrained 
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Alexander Atkinson filed his bill on December 29th, 1869, 
against Daniel Keith, as administrator upon the estate of 
George W. Keith, deceased, David B. Moore, Benjamin EI- 
liot and M. L. Duskin, and his wife, Martha J. Duskin, 
making, substantially, the following case : 

On October 17th, 1859, complainant and one John W. 
Hunter conveyed certain lands, which they jointly owned in 
Stewart county, to George W. Keith, at and for the sum of 
$3,700 00. Keith paid a portion of the purchase money in 
cash, and gave notes for the balance. These notes were divi- 
ded between Hunter and complainant, the latter receiving two, 
each for the sum of $550 00, and due December 25th, 1860. 
George W. Keith died, and the defendant, Daniel Keith, be- 
came his administrator. Complainant always relied upon his 
vendor’s lien as security for the payment of said notes, and so 
notified said administrator, and demanded payment. Not- 
withstanding this, said administrator sold said land to the 
defendant, David B. Moore, who purchased with full notice 
of complainant’s claim. Moore sold said property to the de- 
fendant, Benjamin Elliot, who also purchased with full notice 
of complainant’s lien. Dower was assigned in said land to 
Martha J. Keith, the widow of George W. Keith, now the 
wife of the defendant, M. L. Duskin. She and her husband 
also had full notice of complainant’s lien. The estate of 
George W. Keith is insolvent, and complainant’s only remedy 
is upon his equitable lien. 

Prays a sale of the aforesaid lands, and that his claim may 
be satisfied from the proceeds thereof. 

On March 30th, 1870, complainant amended his bill by 
charging that the defendant, Keith, as administrator, sold said 
lands to one Benjamin Perkins, who bought with full notice 
of complainant’s lien, and that Perkins sold to Moore. 

On September 13th, 1870, complainant amended by charg- 
ing that it had recently come to his knowledge that said ad- 
ministrator had in his possession, and was suing upon, the 
note given by Moore for said lands, which note was dated 
November 3d, 1863, for the sum of $3,005 00, and payable 
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to said administrator. Still relying upon his equitable lien, 
yet nevertheless prays that Moore may be decreed to satisfy 
his claim in part payment of said note, and that said admin- 
istrator, in the meantime, be enjoined from making any collec- 
tion thereon. 

Upon motion of complainant, the bill was dismissed as to 
all the defendants except Moore and the administrator. 

The remaining defendants demurred to the bill, upon the 
ground that the amendments rendered the bill multifarious, 
and upon the further ground “that the notes, which were the 
foundation of the amendments, were barred by the Act of the 
Legislature of March 16th, 1869, at the time of the filing 
thereof.” 

The demurrer was sustained, and complainant excepted. 


Boynton & DismuKE; A. M. Speer, for plaintiff in 
error. 


GrorGce L. Peavy, by Z. D. Harrison, for defendants. 


TripPe, Judge. 


1. All the parties to this bill, originally, or made so by 
amendment, were stricken from the case, except the adminis- 
trator of G. W. Keith, the deceased debtor, and Moore, the 
purchaser of the land at administrator’s sale. The bill is for 
the purpose of asserting complainant’s equity on the proceeds 
of the sale. We have held that this can be done: See Stal- 
lings, executor, vs. Ivey, administrator, 49 Georgia, 274 The 
estate in this case is shown by the billto be insolvent. There 
may be many reasons why complainant is entitled to go into 
equity. His lien is a creature of equity, and if he could even 
now assert it at law it could be done only by a proceeding as 
full and complete in setting forth his claim as a bill in chan- 
cery. Equity has not lost all jurisdiction because a party 
may proceed at law if he so choose. 

2. There was no necessity why Moore, the purchaser of the 
land, should be made a party, or why he should be restrained 
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from paying to the administrator the money he owes on the 
purchase. Courts will not interfere thus with the adminis- 
tration of an estate without good cause shown. We presume 
the idea for getting an injunction was, that that was the only 
way to subject the money in Moore’s hands to the lien of 
complainant. It may as well be reached in the hands of the 
administrator as in any other way. Indeed, it is the only 
proper way, unless good reasons be shown why it should not 
go into his hands at all. There might be liens on the fund 
superior to complainant’s, or rather claims against the estate 
that would have a priority over the vendor’s lien: See Stal- 
lings vs. Ivey, supra. 

3. The last amendment to the prayer asked a judgment 
against the administrator for complainant’s debt. It is re- 
plied, by way of demurrer, that this prayer comes too late ; 
that the Act of March 16, 1869, bars the relief now prayed. 
The original bill sets forth this debt, the complainant’s right 
to it, and the bill was filed for its enforcement, and the ad- 
ministrator was a party. All the charges were in the bill at 
first, on which to found this prayer. It should have been in 
when the bill was filed. But it is not too late now to make 
it. The administrator had notice before 1870 that complain- 
ant was asserting his right to collect the debt. It is true it 
was sought to have the land resold. That did not deprive 
complainant to ask that the proceeds of the sale in the admin- 
istrator’s hands should be decreed to pay it. It is not intro- 
ducing a new cause of action, nor an attempt to set up any 
claim barred by any statute of limitations. 

Judgment reversed so far as the bill was dismissed against 
the administrator. 
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Joun FRYER, plaintiff in error, vs. THE CENTRAL RAILROAD 
AND BANKING CoMPANY, defendant in error. 


The coroner has no vested right to hold an inquest over the bodies of 
persons found dead in his county, and to charge the county therefor, 
when the public laws of the State do not require such action. 


Coroner. Inquest. Before Judge HALL. Henry Superior 
Court. October Term, 1873. 


For the facts of this case, see the decision. 


McDanreL & WHITFIELD, for plaintiff in error. 


Speer & STEWART, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff, as coroner of 
the county of Henry, against the defendant, to recover dam- 
ages for removing the dead bodies of seven persons from the 
limits of said county, by means whereof he was prevented 
from holding an inquest over the dead bodies of said seven 
persons and receiving his lawful fees therefor, as such coro- 
ner. The defendant demurred to the plaintiff’s declaration, 
which demurrer was sustained by the Court, and the plaintiff 
excepted. 

The plaintiff alleges in his declaration that the seven per- 
sons found dead were supposed to have been killed by a col- 
lision of cars. It is not made the duty of the coroner to hold 
an inquest over the dead bodies of all persons who he may 
find dead in his county. To have authorized him to hold an 
inquest over the dead bodies of the persons mentioned in his 
declaration, and to charge the county the fees allowed him by 
law for doing so, he should have alleged such facts as to the 
manner of their death, or that they came to their death under 
such circumstances as would have authorized him, under the 
law, to have held an inquest over their dead bodies, and that 
the defendant unlawfully prevented him from doing so, and 
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should have alleged such acts on its part as were unlaw- 
ful. The 592 and 593d sections of the Code declare when an 
inquest shall not be necessary. For aught that appears on 
the face of the plaintiff’s declaration, the dead persons men- 
tioned therein were within the exceptions mentioned in those 
sections of the Code. The plaintiff had no vested right, as 
coroner, to hold an inquest over the dead bodies of the persons 
named, and to charge the county therefor, when the public 
laws of the State did not require him to do so, and until he 
alleges such a state of facts and circumstances as made it his 
duty, under the law, to have held an inquest, the defendant 
has done him no injury by removing the bodies, even if he 
could maintain an action against it for his fees, if it had re- 
moved the dead bodies illegally. If a prisoner was sentenced 
to be hung by the sheriff, and some one before the day of exe- 
cution should unlawfully kill him, it would hardly be con- 
tended, we suppose, that the sheriff could maintain an action 


against the party who killed the prisoner, for depriving him 
of his fees which he would have received for executing him 


if he had not been killed. 
Let the judgment of the Court below be affirmed. 


Saran KELLty, plaintiff in error, vs. HENry P. Brooks 
et al., defendants in error. 


This case comes within the decision in the case of Alfred Prescott vs. 
M. G. Bennett et al., ante, 266, and as seven years had not expired 
since the judgment was obtained, which had been vacated and de- 
clared void by an order of Court on the ground that it was founded on 
a contract for the hire of a slave, and as the judgment was therefore 
not dormant at the time the motion was made to set aside and revoke 
such order, it was error in the Court to refuse the motion. 


Constitutional law. Statute of limitations. Judgments. 
Before Judge Krppoo. Mitchell Superior Court. May 
Term, 1873. 
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Sarah Kelly recovered a judgment against Henry P. Brooks 
and Moses Pullen for $280 00, principal, besides interest and 
cost, in Mitchell Superior Court, on November 14th, 1866. 
At the November term, 1869, on motion of the defendant, 
the judgment was vacated, the order reciting that “it was 
obtained upon a contract for the hire of a negro slave previous 
to June, 1865,” as the cause of such action. At the May 
term, 1873, a motion was made by the plaintiff to vacate said 
order. The motion was overruled, and plaintiff excepted. 


J. J. Braprorp; Witui1AM E. Smiru, for plaintiff in 
error. 


No appearance for defendant. 


TRIPPE, Judge. 


In the case of Prescott vs. Bennett et al., ante, 266, the mo- 
tion to set aside the order vacating the judgment was made 
within three years from the time the order was granted, and 
also before the judgment which was set aside was dormant. In 
the opinion pronounced by WARNER, Chief Justice, in that 
case, there was no limitation as to time on the right of the 
movant to make the motion to set aside. See, also, his dis- 
senting opinion in the case of Tison vs. McAfee, ante, 279. 
My own opinions in both of those cases were, that there was 
a limitation to this right, and that the motion must be made 
within one of two periods—either within three years, in anal- 
ogy to the time required for filing a bill for a new trial, or 
within that period in which the right, or the right of action 
growing out of the matter which is sub judice, would be bar- 
red or become dormant by the statute of limitations. In nei- 
ther of those cases was it necessary to determine which of the 
two rules was the proper one, as under either rule the same 
judgment would have been rendered. But it was very clear- 
ly indicated, so far as concerned my own opinion, that the last 
rule stated should govern, and the reasons for that opinion 
were given in each case. 
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In this case, the motion to set aside the vacating order was 
not made until after the expiration of three years from the 
time it was granted, but was made before the judgment, which 
had been declared vacated, had become dormant. This brought 
the motion within the proper period, and it should have been 
granted. 

I refer to the two cases cited for the reasons which, in my 
judgment, make the above rule the right one for construing 
sections 3587, 3588 and 3589 of the Code, and for ascertain- 
ing the proper meaning of the words, “a motion to set it 
aside (a judgment) may be made at any time within the statute 
of limitations.” 
Judgment reversed. 


















CorneLius C. WHITTINGTON, plaintiff in error, vs. JOHN 
G. CoLBERT, administrator, defendant in error. 






Though a defendant has had set apart to him a homestead under the Act 
of 1868, which has failed as against debts contracted prior to July, 
2i1st, 1868, on account of the unconstitutionality of said Act, he may, 
nevertheless, claim the homestead allowed under the Code. 
















Homestead. Before Judge Hitt. Crawford Superior 
Court. September Term, 1873. 





This case is reported in the decision. 






THomas F. GREEN, by B. H. Hitt & Son, for plaintiff 


in error. 






Por & HAtt, for defendant. 






Warner, Chief Justice. 







This case. came before the Court below on an affidavit of 
illegality, and the only question made was, whether the de- 
fendant in execution, who had obtained a homestead exemp- 
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tion under the Act of 1868, as against debts created prior to 
the adoption of the Constitution of 1868, could claim an ex- 
emption of property from levy and sale as provided by the 
2040th section of the Code. The Court below held that he 
could not, and the defendant excepted. This case comes with- 
in the ruling of this Court, in Lawrence vs. Evans, decided at 
the last term, and must be controlled by it. 
Let the judgment of the Court below be reversed. 


Tuomas Birr, plaintiff in error, vs. THE STATE OF GEOR- 
GIA, defendant in error. 


1, A defendant in a criminal case is not entitled to a copy of the indict- 
ment and a list of the witnesses sworn before the grand jury, except 
upon demand. 

2. If no such demand is made, a special plea to the indictment, on the 
ground that the witnesses whose names are indorsed on the bill were 
not sworn before the grand jury, is demurrable. 

3. Nor is it a good plea ‘*that the witnesses upon whose testimony the 
bill was found, were not sworn by or before the Court.”’ 

4. Where such pleas are filed, with the further plea that the witnesses 
sworn before the grand jury did not have the proper oath administered, 
this latter plea should set forth the names of the witnesses thus alleged 
to be improperly sworn. 

5. The Court has the power, on motion of the Solicitor General, before 
any evidence is introduced, to cause the defendant’s witnesses to be 
sworn and separated. 

6. If such direction be given by the Court, with notice to defendant that 
upon his failure or refusal to have his witnesses sworn and separated, 
they could not be afterwards sworn, and the defendant does so refuse, 
he is not entitled to have them sworn after the State has closed, ex- 
cept upon special cause shown, to be determined by the Court. 

7. The omission by a defendant on a trial for felony to avail himself of 
the privilege allowed by statute to make a statement to the jury, is not 
a matter to be considered by them in determining defendant's guilt, and 
it is error for the Court to charge, ‘‘that the jury may take that fact 
into consideration, and to give to it such weight as they might see fit, 
with the other evidence, and if, upon the whole, they should believe 
him guilty, they should so find—otherwise, not.’’ 

VoL. L. 88, 
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Criminal law. Practice. Indictment. Pleading. Wit- 
ness. Charge of Court. Before Judge JAMes JoHNsoN, 
Muscogee Superior Court. November Term, 1873. 


Thomas Bird was placed on trial for the offense of burglary, 
alleged to have been committed by breaking and entering the 
store-house of one R. G. Johnson, on September 13th, 1873 
The defendant pleaded specially as follows : 

Ist. The names of the witnesses M. W. Murphy, Jim Rob- 
erts, F. J. Johnson and R. J. Johnson are the only ones in- 
dorsed on the indictment, and none of them testified before 
the grand jury which found the bill. 

2d. The witnesses, upon whose evidence said indictment 
was found, were not sworn by or before this Court. 

3d. If any oath was administered to said witnesses, it was 
not the oath prescribed by the Code. 

Upon demurrer, said pleas were stricken, and defendant 
excepted. 

The defendant then pleaded not guilty. 

When the witnesses for the prosecution were sworn, the de- 
fendant moved to have them separated. The Court so direc- 
ted. The Solicitor General moved that the same course be 
taken with the witnesses for the defense. The Court ordered 
that the defendant’s witnesses come forward, be sworn and 
separated. Counsel for defendant stated that they did not 
know that they would have any witnesses. The Court stated 
that if they had any and did not then bring them forward, he 
would exclude them. None were produced or sworn. After 
the evidence for the prosecution was closed, the defendant 
offered two witnesses to prove an alibi. ‘The Court inquired 
of his counsel if they knew of these witnesses when the rul- 
ing was made relative to their separate examination. Upon 
counsel replying in the affirmative, the witnesses were exclu- 
ded, and defendant excepted. 

The defendant failed to make a statement to the jury, as 
authorized by the statute. The Court, in this connection, 
charged the jury, that they “might take into consideration 
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the fact that defendant failed to make a statement and to give 
to that such weight as they might see fit, with the other evi- 
dence, and if, upon the whole, they should believe him guilty, 
they should so find—otherwise, not.” To this charge the de- 
fendant excepted. 

The jury found the defendant guilty. Error is assigned 
upon each of the above grounds of exception. 


Reese CrawFrorv; G. E. Tuomas, for plaintiff in error. 


W. A. Litre, Solicitor General, by JAMEs M. Russe; 
T. W. Grimes; CHARLES COLEMAN, for the State. 


Trips, Judge. 


1. In Dean vs. The State, 43 Georgia, 218, it was held that 
the constitutional provision, that defendants in criminal cases 
shall be furnished, on demand, with a copy of the accusation 
and a list of the witnesses on whose testimony the charge 
against him is founded, controls section 4634 of the Code upon 
this subject. This puts felonies and misdemeanors on the 
same footing as to the right to this copy and list, and makes 
section 4635 applicable to all grades of offenses. 

2. This being so, if there be no demand made by the de- 
fendant, there is no necessity for putting the names of the 
witnesses on the indictment—at least, it necessarily follows 
that witnesses in such cases may have been sworn before the 
grand jury, whose names are not on the indictment. And a 
plea merely stating that the witnesses whose names are on the 
bill were not sworn before the grand jury, is demurrable. 
There is no law requiring the witnesses, on whose testimony 
the bill is found, to be sworn by or before the Court. Section 
3918 of the Code gives the power to the foreman of the grand 
jury to administer the oath to all witnesses required to testify 
before them. 

3 and 4. If the plea be that an improper oath was admin- 
istered to the witnesses, it should state what witnesses were 
thus illegally sworn. Where no demand is made for a list of 


* 
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such witnesses as were sworn before the grand jury, and con- 
sequently no legal necessity of any record of such witnesses, 
a plea is too general, and not issuable, which merely states that 
if any oath of any kind was administered, it was not an oath 
in these words, (giving the form,) but was an oath to this ef- 
fect: (giving the form of the oath alleged to have been ad- 
ministered.) The plea should set forth the name of the wit- 
ness or witnesses, so that the issue ean be made and the State 
put on notice. There is no difficulty in this. If the defend- 
ant demands and has a list of the witnesses, he can easily 
make the specifications ; without this, there may be a dozen 
or more who were sworn and testified before the grand jury, 
and no notice given as to which of them, or how many, it is 
claimed were illegally sworn. 

5. In Meeks vs. The State, decided at this term, it was held, 
that the Court has the power, on motion of the Solicitor Gen- 
eral, before any evidence is introduced, to cause the defendant’s 
witnesses to be sworn and separated. The same point was 
also presented, and the same holding made, though not re- 
ported, in Ware vs. The State, decided at the same term. 
When the Court gave this direction, counsel for defendant 
stated that they did not know they would have any witnesses. 
The Court gave notice that if they had any, and did not then 
bring them forward, he would exclude them. None were 
produced. After the State closed, two witnesses were offered 
by defendant to prove an alibi. The Court inquired of de- 
fendant’s counsel whether they knew of these witnesses when 
the ruling was made relative to their separation, and on their 
replying in the affirmative, the Court excluded the witnesses. 

6. If the Court was right in directing the separation of the 
witnesses, and we hold it was, what else could have been done 
than to exclude the witnesses under the circumstances? No- 
tice was given by the Court of what the result would be by 
just such a course as counsel adopted. With this notice, is 
there any ground of complaint? What other penalty or for- 
feiture could have been imposed? It was said a fine might have 
been imposed. That would not have vindicated the rule of 
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law involved. The State has a right to have the witnesses 
for the defense separated. ‘The reasons are obvious. The 
defendant has the same right. Either party would think it 
but poor compensation for the loss of an important right in a 
trial, to have the other party or the counsel fined. Courts 
should have summary power to enforce the rules of law in 
such cases, so that by their practical working they may be 
vindicated in all their integrity. If any right were lost, it 
was wilfully and defiantly thrown away. 

7. The defendant did not make any statement to the jury 
on the trial, as by law he was permitted to do. The Court 
charged the jury that “they might take into consideration 
the fact that defendant failed to make a statement, and to give 
to that such weight as they might see fit with the other evi- 
dence, and if, upon the whole, they should believe him guilty, 
they should so find ; otherwise not.” Was this charge cor- 
rect? Does it not directly imply that the failure of defend- 
ant to make a statement is, in law, some evidence against him , 
and that the failure may be considered by the jury, with the 
other evidence, to determine his guilt? We do not think that 
the statute giving this right to a defendant intended that it 
should be counted against him, if he did not avail himself of 
it. If so, it should be stricken from the statute book at once. 
Really, in practice it is worth, generally, but little if anything 
to defendants. I have never known or heard of but one in- 
stance where it was supposed that the right had availed any- 
thing. It isa boon that brings not much relief. It would 
be terrible if what a defendant said in his behalf could not 
practically count much for him, certainly not as other evi- 
dence—and yet a failure to’ say something should count as 
evidence against him, to be considered by the jury with “the 
other evidence.” If this be so, the statute is a sword to 
pierce, where it was intended, whether wisely or not, as some- 
thing of a shield. 

With this charge, and looking at the evidence and the 
whole case, we think justice requires that a new trial be 
granted, 
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T. J. Jounson, plaintiff in error, vs. Witt1am D. Eman- 
UEL, defendant in error. 






Prior to the Act of 1873, the landlord, in the absence of any contract to 
that effect, had no lien on the crops of the tenant for his rent, before 
the levy of a distress warrant therefor. 














Landlord and tenant. Distress warrant. Lien. Before 
Judge JAMES JoHNSON. Talbot Superior Court. September 
Term, 1873. 







For the facts of this case, see the decision. 


W. A. Lirrte; J. M. Matruews, for plaintiff in error. 






Witus & WIx.Is, for defendant. 










Warner, Chief Justice. 


This case came before the Court below on the trial of a 
claim to sixteen hundred pounds of seed cotton which had been 
levied on by virtue of a distress warrant, issued in favor of 
the plaintiff against Scott for rent, which was claimed by 
Emanuel. It appears from the evidence in the record that 
on the Saturday before the distress warrant was levied on the 
cotton, Scott had sold and delivered it to the claimant in pay- 
ment for a horse. By the written contract between Scott and 
the plaintiff it is not stated therein that Scott was to pay a 
part of the crop made on the Jand for the rent of it, but that 
he shall pay $25 00 for the use of a mule, and pay seventeen 
hundred pounds of good lint cotton. The Court charged the 
jury, in substance, that if Scott, the defendant, had sold the 
cotton to the claimant for a valuable consideration, and had 
delivered it to him before the distress warrant was levied 
thereon, it was not subject thereto, though it might defeat the 
plaintiff’s claim for rent; to which charge the plaintiff excep- 
ted. 

This distress warrant was issued prior to the Act of 1873. 
There was no contest as to liens in this case, and no contract 
that the plaintiff should have a lien on the cotton for his rent. 





















ATLANTA, JANUARY TERM, 1874. 591 
Fulford vs. The State of Georgia. 





The landlord’s lien for rent, under the contract in this case, 
had not attached to the cotton before the levy of his distress 
warrant thereon, so as to defeat the claimant’s title to it under 
his purchase from Scott, prior to the levy of plaintiff’s dis- 
tress warrant. We find no error in the charge of the Court 
in view of the facts contained in the record. 

Let the judgment of the Court below be affirmed. 


WiturAmM Fu.rorp, plaintiff in error, vs. THE STATE OF 
» p ’ 
GeorGIA, defendant in error. 


An indictment against A for the offense of assault with intent to murder 
one J. A. Conway, charged the prisoner as principal in the second de- 
gree, in being present, aiding and abetting A ‘‘ by pushing, striking, 
assaulting and threatening the said J. A. Conway:”’ 

Held, That such words thus descriptive of the acts of A, which consti- 
tute the offense of which he is accused, cannot, on motion of prosecu- 
ting counsel, without the consent of the prisoner, be stricken from the 
indictment as surplusage. 


Criminal law. Indictment. Before Judge Srrozer. Mitch- 
ell Superior Court. May Adjourned Term, 1873. 


William Fulford was placed on trial upon an indictment 
for the offense of an assault with intent to commit murder, 
alleged to have been committed upon the person of J. A. 
Conway, on June 23d, 1873. The indictment contained also 
acount charging the defendant as a principal in the second 
degree, as follows: 

“And the jurors aforesaid, upon their oaths aforesaid, in 
the name and behalf of the citizens of Georgia, further charge 
and accuse the said H. B. Humphries, of the county and State 
aforesaid, with the offense of an assault with intent to murder, 
as principal in the first degree, and William Fulford and L. 
S. Shackelford, of the county and State aforesaid, as principal 
in the second degree, with the offense of assault with intent 
to murder, For that the said H. B. Humphries, on the 


~ 
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twenty-third day of June, in the year eighteen hundred and 
seventy-three, in the county aforesaid, did then and there un- 
lawfully, and with force of arms, in and upon one J. A. Con- 
way, with a certain wooden stick of one and a half inches in 
diameter, and three feet long, of the value of one dollar, the 
same being a weapon likely to produce death, did make 
an assault with the intent then and there, the said J. A. 
Conway, then and there as aforesaid, wilfully, feloniously, 
and of malice aforethought, to kill and murder, and the sail 
J. A. Conway then and there did beat, wound and ill-treat. 
And the jurors aforesaid, on their oaths aforesaid, do further 
say that William Fulford and L. 8. Shackelford, in the 
county aforesaid, on the twenty-third day of June, in the year 
eighteen hundred and seventy-three, were present, aiding and 
abetting the said H. B. Humphries, (by pushing, striking, 
assaulting and threatening the said J. A. Conway,) the said 
offense of an assault with intent to murder aforesaid, in man- 
ner aforesaid, to do and commit, contrary to the law of said 
State,” ete. 

The defendant pleaded not guilty. After plea filed, and 
after the jurors had been put upon the prisoner, and after the 
Court had refused to require the Solicitor General to elect 
upon which count he would proceed, the Court, over the ob- 
jection of defendant, allowed the indictment to be amended 
by striking from the second count the following words: “by 
pushing, striking, assaulting and threatening the said J. A. 
Conway,” said words being embraced in ( ) in the above copy 
of said count. To this ruling the defendant excepted. 

The jury found the defendant guilty upon the second count 
and recommended him to the merey of the Court. 

He moved for a new trial upon numerous grounds, and 
amongst them on account of error in the ruling aforesaid. 

The motion was overruled, and defendant excepted. 


T. R. Lyon; C. O. Davis, for plaintiff in error. 


B. B. Bower, Solicitor General, for the State. 
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Trippe, Judge. 


The indictment in this case not only charged the defendant, 
as principal in the second degree, in being present, aiding and 
abetting the chief perpetrator of the alleged offense, but pro- 
ceeded further and specified the acts whereby the aiding and 
abetting were done. The prosecuting counsel, on motion, 
struck these descriptive averments from the indictment, over 
the objection of defendant. 

We recognize the rule that it is not necessary to prove alle- 
gations in an indictment which are immaterial or purely sur- 
plusage. But the question is, what are immaterial averments? 
Or, rather, when do averments which might have been omit- 
ted become material—or, at least, so enter into the indictment 
as framed that they cannot be stricken or rejected as surplus- 
age? Starkie on Evidence, volume 3, page 1539, says it is a 
most general rule that no allegation which is descriptive of the 
identity of that which is legally essential to the claim or charge, 
can ever be rejected; and on page 1542, same volume, makes 
it more specific by restating the rule thus: “ The position that 
descriptive averments cannot be rejected, extends to all alle- 
gations which operate by way of description or limitation of 
that which is material.” Bishop says: “If the indictment 
sets out the offense as done in a particular way, the proof % 
must show it so, or there will be a variance. And where 
there is a necessary allegation which cannot be rejected, yet 
the pleader makes it unnecessarily minute in the way of de- 
scription, the proof must satisfy the description as well as the 
main part, since the one is essentiaf to the identity of the 
other :” 1 Bishop’s C. P., secs. 234, 235. If the prosecutor 
state the offense with unnecessary particularity, he will be 
bound by that statement, and must prove it as laid: United 
States vs. Brown, 3 McLean R., 233; Rex vs. Dawlin, 5 T. 
R., 311. 

In the case in 3 McLean, the indictment charged the post- 
master with stealing a letter containing certain bank notes. It 
was held that the averment as to the bank notes might heve 


s 


' 
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been omitted and an offense was charged without those words, 
but being in, they must be proved. So in United States vs. 
Porter, 3 Day, 233, the charge was stopping the mail with an 
averment of a contract between the Postmaster General and 
the carrier. Though this averment was not necessary to the 
indictment, it was adjudged that it must be proved. In The 
State vs. Copp, 15 New Hampshire, 212, the defendant was 
indicted for resisting the sheriff legally appointed and duly 
qualified. Although the appointment and qualification might 
have been omitted, it was held that it was necessary to estab- 
lish them by testimony. Where the statute made it penal to 
sell spirituous or intoxicating liquors, and the charge was the 
selling of spirituous and intoxicating, the prosecutor was bound 
to show the liquor to be both spirituous and intoxicating: 4 
Gray, 18; see Commonwealth vs. Varny, 10 Cush., 402; 
Commonwealth vs. Butcher, 4 Grattan, 544; United States vs, 
Keen, 1 McLean, 429. 

These decisions agree with the rule as quoted from Bishop 
and Starkie. The confusion that grows out of applying it 
may be avoided by observing the qualification of it or rather 
the statement of another rule given by Bishop, Chitty and 
Phillips. Chitty (1 Criminal Law, 294, 295,) says: if any un- 
necessary averments disconnected with the cirewmstances which 
constitute the stated crime be introduced, they need not be proved 
but may be rejected as surplusage. See, also, 1 Chancery 
Pleadings, 263. Bishop and Phillips state this rule to be, if the 
entire averment may be omitted of which the descriptive matter 
is a part, or can be rejected as surplusage, then the descriptive 
matter falls with it and need not be proved: Phillips’ Evi- 
dence, (eighth edition,) 854; 1 Bishop Criminal Proceedings, 
section 235. Or, as itis putin 3 McLean, supra, if the aver- 
ment be mere facts disconnected with the offense, they need 
not be proved. See, also, on this distinction in the rule, 15 
New Hampshire, 212. 

These authorities show the line between material and im- 
material averments, and where those which might have been 
omitted when once introduced become an important part of 
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the indictment, and cannot be rejected as surplusage or stricken 
out, but must be proved. And there is reason and justice 
in the distinction. ‘Take this case. It was not necessary that 
the pleader should have stated the acts of the defendant which 
constituted his “aiding and abetting,” or to define how it was 
done. The “aiding and abetting” was an essential averment. 
The defendant was charged with so doing “by pushing, strik- 
ing, assaulting and threatening the said J. A. Conway.” He 
was put on notice that it would be proved on him that he did 
these things. He proposes to meet the charge and to show that 
he did not push, strike, assault or threaten the said Conway. 
The aiding and abetting may be made out by proving many 
other ways in which it may be done, totally foreign to those 
set forth in the indictment. The prosecution knowing this, 
proposes to strike out all these descriptive averments and leave 
an open field for any and all proof of any and all forms or 
ways in which the aiding and abetting may be shown. This 
would be permitting a defendant to be called upon to meet a 


charge specifically made in one form and then to allow him to 
be convicted by a change of the indictment on proof of acts 
totally distinct from those of which he was notified. It is 
hard enough that a defendant may be convicted on a general 


’ without subjecting him, 


averment of “aiding and abetting,’ 
after specific acts are charged, to the hazard of having them 
stricken after he may have prepared to meet them as made, and 
to a conviction for acts of any kind that the prosecution may see 
fit to produce. We do not think it can be done on principle 
or authority. 


Judgment reversed. 





Peacock, CuapMaN & Company, plaintiffs in error, vs. 
BenaJAu PEACOCK, defendant in error. 


Under the forty-ninth rule of the Superior Court, which the Judges 
were expressly authorized to establish by section 3712 of the Code 
it is necessary for the movant, in a motion for a new trial, to file a 
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brief of the testimony in the cause under the revision and approval 
of the Court, and it is error for the presiding Judge, where a brief of 
the testimony has neither been filed or made out, to set aside a verdict 
on the ground that it is without evidence to support it, and contrary to 
the charge of the Court. 








New trial. Rule of Court. Before Judge JAMes Jonn- 
son. Muscogee Superior Court. May Term, 1873. 










Benajah Peacock brought complaint against Peacock, Chap- 
man & Company, on a due bill dated April 6th, 1871, pay- 
able to plaintiff or bearer, for $730 07. The defendants 
pleaded payment and set-off. ‘The jury found for the plain- 
tiff $8 50. The Court, on its own motion, set aside the ver- 
dict, because it was without evidence, and contrary to the 
charge, and ordered a new trial. ‘To which the defendants 
excepted. 

To the bill of exceptions, the presiding Judge attached the 
following note : 

“The Court set aside said verdict without requiring the 
plaintiff to comply with the usual formalities, because it was 
manifestly, palpably and directly against the charge of the 
Court and the evidence in the case. It was the result of bias 
or ignorance, and on these points there could be no doubt and 
no ground for disputation.” 

















Peasopy & Brannov, for plaintiffs in error. 







Bianprorp & Crawrorp; B. B. Hinton, for defendant. 






TripPPE, Judge. 


It may be true, as certified by the Judge who tried the case, 
that the verdict was manifestly, palpably and directly against 
the charge of the Court, and the evidence, ete.; but the law 
requires certain things to be done before a verdict can be set 
aside. The party in whose favor the verdict is, has a right 
that the testimony shall be made out by the movant under the 
revision and approval of the Court: Forty-ninth rule Supe- 
rior Court. 
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The course adopted by the Court would require the success- 
ful party to take this burden, in order to avail himself of the 
privilege of having the judgment reviewed. This would be 
reversing the order of things, and overturn not only a long 
settled and unbroken practice, but the law expressly govern- 
ing that practice. The Judges of the Superior Court had the 
power to establish this rule: Code, section 3246. It has 
been too often recognized by this Court, and too deeply en- 
grafted in the practice in this State to be disregarded. It is 
binding whilst it stands. 

Judgment reversed. 


Tuomas T. PAGE, administrator, ef al., plaintiffs in error, vs. 
EvIzaBETH PaGe, defendant in error. 


Where the widow had a homestead set apart to her and her minor chil- 
dren, out of the lands of her deceased husband, under the Act of 
1868, and the same was levied on to satisfy an execution based on a 
claim contracted prior to the adoption of the Constitution of 1868, she 
is not barred from claiming her dower in said lands, 


Homestead. Dower. Before Judge HerscHeL V. JOHN- 
son. Johnson Superior Court. September Term, 1873. 


For the facts of this case, see the decision. 


Joun M. Srusss, by PeepLes & Howe 1, for plaintiffs 
in error. 


No appearance for defendant. 


Warner, Chief Justice. 


This was an application to the Superior Court to appoint 
commissioners for the assignment of dower. Page, the intes- 
tate, died 28th January, 1868. In July, 1869, the Ordinary 
set apart a homestead to his widow and minor children out of 


~ 
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the lands of her deceased husband. The homestead was levied 
on to satisfy an execution issued on a judgment founded ona 
debt contracted prior to the Constitution of 1868. Objections 
were filed to the application on the ground that the widow of 
the intestate could not have a homestead and dower out of 
the land of the deceased intestate. The Court overruled the 
objections, and its judgment was excepted to. 

There was no error in overruling the objections to the 
widow’s application for dower, on the statement of facts con- 
tained in the record. She obtained no homestead out of the 
lands of the intestate, as against debts contracted prior to the 
Constitution of 1868, and her attempt to obtain one did not 
bar her of her right to dower. 

Let the judgment of the Court below be affirmed. 










NS 








Susan Cason, plaintiff in error, vs. Jesse T. MuLiiNG, de- 
fendant in errer. 










Where upon a rule against the former and present sheriffs, requiring 
them to show cause why one or the other should not pay over the 
money due on a certain execution, the former answered that he turned 
over the fi. fa. to his successor in time to have made the money be- 
fore Court, and the present sheriff set up that he was enjoined from 
proceeding thereon, it was not error in the Court, in the absence of a 
traverse of the answers, to discharge the rule. 












Rule. Sheriff. Execution. Before Judge Herscuen V. 
JOHNSON. Jefferson Superior Court. May Term, 1873. 














For the facts of this case, see the decision. 


Cain & PoLHILL, by Z. D. Harrison, for plaintiff in 
error. 








CARSWELL & DENnY, by brief, for defendants. 
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Warner, Chief Justice. 


This was a rule against a former sheriff and his successor 
in office to show cause why one or the other of them should 
not pay the money due on plaintiff’s fi. fa. The former 
sheriff, by his answer, stated he turned over the fi. fa. to his 
successor in time to have made the money before Court, and 
the present sheriff answered that he was served with an in- 
junction before the expiration of the time to have made the 
money by Court. There being no traverse of the answers 
in either case, the Court discharged both rules, and the plain- 
tiff excepted. Where the answer of a sheriff to a rule to 
show cause is made in writing under oath, and not denied, 
the rule shall be discharged or made absolute, according as 
the Court may deem the answer sufficient or not: Code, sec. 
3954. We find no error in the judgment of the Court on the 
facts as stated in the record, which will authorize this Court 
to interfere and control it. 

Let the judgment of the Court below be affirmed. 


Joun H. Watton, plaintiff in error, vs. W. A. Lrrrie, de- 
fendant in error. 


Where an attorney recovers different parcels of land for his client, under 
a written agreement that the attorney should have a particular lot so 
recovered for his services, and there is no evidence of fraud, or that 
the services were not worth what wWas contracted for, the attorney, 
under section 1979, Revised Code, can claim such lot against the lien 
of a judgment existing against his client at the time the agreement was 
made, the more especially if the creditor never sought to enforce his 
judgments against the land until subsequent to its recovery, after a 
protracted litigation on the part of defendant and his attorney. 


Attorney’s lien. Judgments, Before Judge JAMES JOHN- 
80N. ‘Talbot Superior Court. September Term, 1873. 


An execution in favor of John H. Walton against Thomas 
Baldwin, for $508 51, principal, besides interest and costs, 
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based upon a judgment recovered at the October term, 1866, 
of Harris Superior Court, was levied upon lot of land num- 
ber one hundred and seventy, in the seventeenth district of 
Talbot county, as the property of the defendant. The lot 
levied on was claimed by W. A. Little. 

Upon the trial of the issue thus formed, it appeared that in 
1866 the defendant in execution made a contract with the 
claimant, as an attorney at law, to sue for lots of land num- 
bers one hundred and sixty-nine and one hundred and seventy, 
in the district aforesaid, promising to convey to him lot one 
hundred and seventy for his services; that he recovered said 

land for his client; that, subsequently, one Robert Baldwin, 

as administrator upon the estate of a Mrs. Taylor, filed a bill 
| to recover said property, setting up a parol agreement between 
















his intestate and said defendant in execution as to the same; 
that claimant successfully defended this proceeding ; that the 
| defendant then, on the 18th day of September, 1871, con- 
i} veyed lot one hundred and seventy to him. 

| The Court charged the jury that, under the facts aforesaid, 
the property levied on was not subject to the execution, and a 
ii verdict was returned accordingly. 

| The plaintiff excepted to said charge, and now assigns error 
} thereon. 












FE. H. Worrt, for plaintiff in error. 


W. A. LirrLe; Henry L. Bennrn@, for defendant. 







Trippe, Judge. 


Section 1979, Revised Code, provides that “the Attorney’s 
lien shall attach for his fees * * upon all property recovered 
by him, and shall be superior to all other liens thereon.” 
There was no objection made on the ground of fraud between 
the attorney and client, as against creditors, or that the attor- 
ney’s services were not fully worth the fee contracted for. 
The lot of land which was to be given for the services was 
worth about one-third of the whole land recovered. The liti- 












ATLANTA, JANUARY TERM, 1874. 601 


Burts vs. Farrar. 


gation was pending for many years, and in two forums. If 
there had been no recovery there would have been no com- 
pensation. The claim then of the attorney was good and un- 
contested for the amount he had contracted for. To that ex- 
tent it was superior to the judgment creditors: Morrison, 
Heard & Company vs. Ponder et al., 45 Georgia, 167. This 
being so, had lot one hundred and seventy been ordered to 
be sold, the attorney would have taken the proceeds. It 
would have availed the plaintiff in execution nothing. Why 
then go through the farce of a sale, the costs of which would 
have fallen on the claimant, the attorney? The attorney had 
a claim, a lien on the whole land recovered, to the extent of 
lot one hundred and seventy. He held a deed to that lot. 
Why not permit him to assert his title, his right in the claim 
case? Everything could have been determined on the trial 
of that issue as well as in any other proceeding. No one was 
hurt by it, and no right lost or put at hazard thereby. 
Judgment affirmed. 


C.S.&S. Burts, plaintiffs in error, vs. CHARLES T. FARRAR, 
| defendant in error. 


The Constitution of 1868 intended to provide for an appeal to the Supe- 
rior Court from the judgments of Justices of the Peace, in all cases 
where the amount in controversy between the parties was over $50 00, 
whether that controversy originated in a claim case, or in any other 
class of cases of which the Justices of the Peace had jurisdiction to 
hear and determine. 


Claims. Appeals. Justice Court. Before Judge UNDER- 
woop. Whitfield Superior Court. October Term, 1873. 


For the facts of this case, see the decision. 
T. R. Jonzs; Jounson & McCamy, for plaintiffs in error.. 


D. A. WaLKeER, by brief, for defendant. 
VoL, L. 39, 
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Warner, Chief Justice. 


This was a motion made in the Court below in arrest of a 
judgment which had been rendered in that Court. The mo- 
tion was overruled, and the plaintiff in error excepted. The 
record containing the proceedings in the case in which the 
judgment was rendered is not before us. The agreed state- 
ment of facts as to what is in the record are, that Farrar sued 
out an execution, founded on a laborer’s lien, for $75 00, 
which was levied on a shingle machine worth $400 00, and 
claimed by Burts. The execution was issued by a Justice of 
the Peace, and the claim was returned and tried before him, 
who decided that the property levied on was not subject. 
Farrar entered an appeal to the Superior Court, and on the 
trial of the appeal, the jury found the property levied on sub- 
ject to the execution, and judgment was entered thereon. The 
motion in arrest of judgment is made on the ground that an 
appeal did not lie from the judgment of the Justice in a claim 
case to the Superior Court, and, therefore, that Court had no 
jurisdiction to try it and render a judgment thereon. 

By the Constitution, Justices of the Peace have jurisdic- 
tion in civil cases where the principal sum claimed does not 
exceed $100 00; but in cases where the sum claimed is more 
than $50 00, there may be an appeal to the Superior Court, 
under such regulations as may be prescribed by law. The 2d 
section of the Act of 1868 provides for an appeal to the Su- 
perior Court from the judgment of the Justice, when the 
amount is over $50 00, as contemplated by the Constitution, 
and this applies as well to the judgment of the Justice in 
claim cases as to his judgment in any other class of cases of 
which he has jurisdiction, where the amount claimed is over 
$50 00. In this case, the plaintiff claimed $75 00 to be due 
him, and levied his execution on the shingle machine, worth 
$400 00, to satisfy that claim, and when it was claimed by 
Burts, the question for the judgment of the Justice was, 
whether it was subject to be sold to satisfy the plaintiff’s 
claim of $75 00, and that being so, either party dissatisfied 
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with the judgment of the Justice, had the right to appeal 
therefrom to the Superior Court. The Constitution intended 
to provide for an appeal to the Superior Court from the judg- 
ment of Justices of the Peace in all cases where the amount 
in controversy between the parties was over $50 00, whether 
that controversy originated in a claim case, or in any other 
class of cases of which the Justices of the Peace had jurisdic- 
tion to hear and determine. There was no defect in the plead- 
ings, or record, so far as the bill of exceptions discloses on the 
agreed statement of facts, which would authorize the Court to 
have arrested the judgment. 
Let the judgment of the Court below be affirmed. 


Ricoarp R. Gercutus ef al., plaintiffs in error, vs; MARY 
Hopaes, administratrix, defendant in error. 


1. The legal construction of the agreement made between the plaintiffs 
in error and the defendant, which was, by its terms, to be made an 
award, and was so made by the arbitrators and also entered on the 
minutes of the Court and made the decree thereof without exception, 
is that defendant was to receive from plaintiffs the amount therein 
specified by January Ist, 1871, for her interest in the partnership 
property, and that defendant was to deposit $2,400 00 of said amount 
as an indemnity against her proportion of the liability for outstanding 
debts, under the terms set out in the agreement, and to protect the 
interest conveyed to Theodore Ewing against the same. 

2. If there was ambiguity as to the meaning of the agreement, etc., the 
verdict of the jury rendered on the application to have a more full 
decree entered, and for an execution to enforce the same, and the 
issue made thereon, determined the questions involved, and authorized 
the order of the Court that was granted. 


Contracts. Ambiguity. Verdict. Before Judge JAmMeEs 
JoHNson. Muscogee Superior Court. May Term, 1873. 


Mary W. Hodges, as administratrix of Samuel K. Hodges, 
deceased, filed her bill against Richard R. Geetchius and 
Reuben H. England, making, in substance, the following 
case : 
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On July 28th, 1856, complainant’s intestate and Richard 
R. Geetchius entered into a copartnership, under the name 
and style of Geetchius & Hodges. Geetchius was to con- 
tribute to said business certain lots of land of the value of 
$5,000 00, and Hodges $5,000 00 in cash. The improve- 
ments to be made on said lots, in the erection of machinery, 
etc., were to constitute a portion of the capital stock. Hodges 
was to keep the books and be the financial agent of the firm, 
Geetchius was to give his whole time and attention to the 
mechanical portion of the business. The partnership was to 
continue until dissolved by mutual consent, or the death of 
one of the partners, or by operation of law. An inventory 
and balance sheet was to be made annually and each party 
allowed to draw out a portion of the profits. In case of the 
death of either partner, the survivor should conduct the busi- 
ness for the benefit of all parties until the close of the current 
year, and the legal representative of the deceased, with the 
surviving partner, were allowed still further to continue said 
business as long as they might consider best. 

Hodges fulfilled all of his undertakings under said contract 
of partnership. The business of the firm commenced on Oc- 
tober Ist, 1856, and continued until September, 1864, when 
Hodges died intestate, leaving complainant as his widow, his 
only heir-at-law. 

The profits of the firm were invested in materials, ma- 
chinery and buildings adapted to the business, which was for 
steam planing, sash making, and other matters in connection 
with house building, so that at the death of Hodges the part- 
nership property was worth from $50,000 00 to $60,000 00. 
At the close of the war the lots and buildings were worth, 
and are now worth, from $30,000 to $49,000 00, whilst the 
firm indebtedness did not exceed $3,000 00, with interest from 
about the year 1861. At the death of Hodges he owned three- 
eighths of the whole property, and was liable for the same 
proportion of the firm debts, having, during his life, with the 
consent of Geetchius, received into the business the defendant, 
England, by selling to him one-eighth of his half interest, 
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After the close of the war, the defendants, being in posses- 
sion of the firm property, went on to repair the same and to 
carry on the business hitherto conducted, and to lease out to 
other parties, at large rents, parts of said firm property, avow- 
edly for the purpose of paying the partnership debts. They 
submitted to complainant a proposition to carry on the busi- 
ness in the name of Geetchius, England & Hodges, the de- 
fendants each reserving to himself, as a part of the expenses, 
$1,200 00, to which complainant refused to accede, deeming 
it best that the creditors should be paid off and the partner- 
ship closed. Against the objection of complainant, the de- 
fendant, Geetchius, has continued to use the name of Geetch- 
ius, England & Hodges, to use said machinery to its great 
detriment and injury, and to appropriate all the proceeds 
thereof to himself. He has not paid off any of the debts of 
Geetchius & Hodges, but has allowed the same to be sued and 
to accumulate with interest. The defendants have not paid 
to her anything for the use of said property except $691 26. 
Upon a fair accounting, said defendants, after paying the debts 
of the former firm of Geetchius & Hodges, would be indebted 
to her in a large amount, for which she is entitled to a lien on 
said property. 

Geetchius has filed a bill for partition, asking for a sale of 
said property, in which he claims a large part of the ma- 
chinery aforesaid to be his individual property. If said peti- 
tion is granted, and said property sold before the defendants 
shall account to complainant for her interest in the same, 
ignorant of what the sum may be, she would be compelled to 
raise the whole amount which might be bid for said prop- 
erty, or stand by and see her interests sacrificed. 

Prayer, that Gcetchius may be enjoined from proceeding 
with said petition for partition; that a receiver may be ap- 
pointed to take charge of said estate and rent the same; that 
the defendants may be required to deliver the books of said 
firm, and the accounts and vouchers belonging thereto, to said 
receiver ; that the defendants be restrained from collecting any 
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partnership debts; that an account be had; that the writ of 
subpeena may issue. 

The defendants answered, substantially, as follows: The 
firm of Goetchius & Hodges was formed, as stated in the bill, 
and continued until July 9th, 1860, at which time Hodges 
sold to one Theodore Ewing an interest of one-eighth in said 
business. The new firm continued business, under written ar- 
ticles of agreement, in which it was stipulated that Geetchius, 
for his skill and services, was to receive an annual salary of 
$1,200 00; Hodges, for his services, $1,000 00, and Ewing, 
$900 00. In April, 1863, Ewing sold his interest to En- 
gland. The business was continued under the name of Geetch- 
ius, Hodges & Company until the death of Hodges, which 
took place in September, 1864. In July, 1860, the property 
of the firm of Geetchius & Hodges, including the outstanding 
indebtedness to them, was estimated to be worth $50,000 00. 
During the war, in October, 1863, the Confederate States 
Government took possession of the real estate, machinery, etc., 
of said firm for public purposes, and retained possession until 
April, 1865, at a rent of $1,200 00 per annum, in Confederate 
money. During the month last aforesaid, Wilson’s command 
of Federal forces entered the city of Columbus and were about 
to burn all of the aforesaid property, when, through the exer- 
tions of the Rev. Dr. Hawks, the buildings were saved on the 
condition that all of the Confederate property should be burnt 
in the streets and the machinery destroyed, which was accord- 
ingly done. A short time after the destruction of the afore- 
said machinery, the defendants and complainant had a confer- 
ence in reference to the repairing of the same. It was agreed 
that the repairs should be made at the joint expense of all 
parties in proportion to the respective interests held by them. 
Defendants made the repairs at a large expense, to-wit: 
$8,650 00, besides the earnings of the business, but complain- 
ant has failed and refused to pay her proportion thereof. They 
have paid all the debts outstanding against Geetchius & 
Hodges, except those to whieh they had a legal defense. 
Defendants deny that they carried on business in the name 
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of Geetchius, Hodges & England, or that they have incurred 
new liabilities for which complainant is bound. They deny 
that the profits have been large. The destruction of their 
machinery in April, 1865, necessarily incurred heavy ex- 
penses, and the desolate condition of the country forbade 
large profits. They admit the filing of the petition for a 
partition. Having made various efforts to get complainant 
to a settlement and failed, they took this step to force such a 
result. Since the filing of complainant’s bill, they have made 
no motion in reference to said partition, under the hope that 
a full and fair account might now be had. 

The answer then proceeds at length to give a detailed state- 
ment of the business, etc., of the aforesaid firms, all of which 
is omitted as unnecessary to an understanding of the decision. 

The matters in controversy were submitted to arbitration 
by an agreement executed on March 15th, 1870, William A. 
Barden selected by complainant, George W. Woodruff by de- 
fendants, and James M. Smith by the arbitrators. 

Pending the arbitration, on November 5th, 1870, the fol- 
lowing agreement was entered into : 

“This agreement, made and entered into this 5th Novem- 
ber, 1870, between Mary W. Hodges, administratrix and sole 
heir-at-law of Samuel K. Hodges, deceased, she being the 
widow of said Hodges, who died intestate, of the one part, 
and Richard R. Geetchius and Reuben H. England, of the 
other part, witnesseth, that whereas, certain matters of dif- 
ference have heretofore existed between the said parties as to 
the terms of dissolution of the late partnership of Goetchius 
& Hodges, which expired by the death of Samuel K. Hodges, 
and which the said Mary refused to continue ; and whereas, all 
such differences have been settled on the following terms, to-wit: 
the said Mary W. is to receive $7,500 00 for her three-eighths 
undivided interest in the property known as the Columbus 
Steam Planing Mills; and whereas, there are certain judg- 
ments and debts outstanding against the said firm, a list of 
which is hereto appended, it is further agreed that Mrs. 
Hodges shall invest the sum of $2,500 00 in United States 


he 
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five-twenty bonds, or other good security of bond and mort- 
gage, if she can obtain a greater rate of interest, which interest 
she shall be allowed to draw and use, said securities to be de- 
posited in the hands of Smith & Alexander, as attorneys of 
Theodore Ewing, and to be held by them as an indemnity to 
the said Ewing until all of said debts shall be compromised, 
or in some other way fivally discharged, when the same are 
to be paid over to Mrs. Mary W. Hodges, her heirs or as- 
signs, and in case at any time a judgment, founded upon the 
debts herein set forth, should be about to sell the interest 
conveyed to Theodore Ewing, then the said Smith & Alex- 
ander shall be at liberty to use any of said securities for the 
purpose of paying off the same. And it is further agreed 
that if either the said Ewing, or the said Geetchius, or any 
one for them, shall, directly-or indirectly, purchase or pay off 
any of said claims at less than the face thereof, Mrs. Hodges 
shall only be charged the actual amount at which said claims 
were purchased or paid off; and that William A. Barden, 
George W. Woodruff and James M. Smith, arbitrators, each 
receive $200 00, to be paid pro rata by the several parties. 
And we agree that this shall stand as an award, provided the 
payment above stated of $7,500 00 shall be made by the first 
of January, 1871. 
(Signed) “Mary W. Hopees, Adm’rx, 
“per R. J. Moses, Attorney. 
(Signed) “R. R. Geercuivs, 
“R. H. ENGLAND, 
“by M. H. Blandford, Attorney at Law.” 


At the November term, 1870, of Muscogee Superior Court, 
the foregoing agreement was returned by the arbitrators as 
their award, entered on the minutes and made the decree of 
the Court. At the May term, 1873, of said Court, complain- 
ant moved for a more full decree, and for execution. The 
defendants showed to the contrary, as follows: 

Ist. Said award was not rendered upon the submission 
made, but upon a contract and agreement entered into subse- 
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quently by movant, defendants, and one Theodore Ewing, 
who was not a party to the arbitration, which contract was 
that movant was to sell to Ewing her intestate’s three-eighths 
interest in the Columbus Planing Mills property at and for 
the sum of $7,500 00. The deed was made and deposited as 
an escrow, to be delivered upon the payment by Ewing of the 
said sum of $7,500 00, which was not binding upon any of 
the parties unless paid by January Ist, 1871. 

2d. Because it was never intended between movant and 
defendants that they were ever to be the purchasers of said 
interest, or responsible therefor, or that any decree or judg- 
ment should be entered by the Court against them for the 
said $7,500 00, but that the award was to be of no effect ex- 
cept the purchase money was paid by Ewing, the purchaser, 
and not by these defendants. 

3d. Because Theodore Ewing, the purchaser of movant’s 
three-eighths interest, is not a party to any of the proceed- 
ings before the Court, is not within its jurisdiction, and there- 
fore no decree can be rendered against him. 

4th. Because the award of the arbitrators was founded upon 
a condition precedent, which has not been performed, and 
without which the award cannot be legally executed. 

5th. Because the decree asked for would make defendants 
purchasers of property they never bought, or the securities 
for the purchase money thereof, and for which they never 
bound themselves, nor in anywise made themselves liable. 

Issue was joined by the movant as follows : 

“And the said Mary W. Hodges says that said agreement 
for an award was made by the parties as set forth, and that 
when said agreement was made, the said Geetchius & England 
undertook that Theodore Ewing would buy the three-eighths 
interest of Mrs. Hodges, and that all she agreed to do, or was 
expected to do, was to wait until January Ist, 1871, for the 
payment of the money.” 

The jury found the issue in favor of the complainant ; 
whereupon, the Court ordered and decreed “that a writ of 
execution do issue, to be directed to the sheriff of said county of 


x 
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Muscogee, commanding him to seize and sell the said Planing 
Mills in said bill and decree specified, under the rules regu- 
lating sheriff’s sales, and that from the money so raised he pay 
to said Mary W. Hodges the sum of $7,500 00, with interest 
thereon from the Ist of January, 1871, less the sum of $2,500, 
which last sum is to be paid over to Messrs. Smith & Alex- 
ander, under the provisions and terms of said decree in said 
cause. 

“And it is further ordered and decreed that said sheriff, 
upon said sale and payment of the purchase money, he shall 
make to the purchaser or purchasers a conveyance therefor in 
fee-simple, and that he make due return of his actings on said 
writ of execution to this Court on the first day of the next 
term thereof.” 

To this last order the defendants excepted, and now assign 
error thereon. 


BLANDFoRD & CRAWFORD; InGRAM & CRAWFORD, for 
plaintiffs in error. 


R. J. Mosegs, for defendant. 


TripPE, Judge. 


1. The exception to the order of the Court is, that the 
agreement of the parties which was, by its terms, to be made 
the award of the arbitrators, and was so made, and entered 
on the minutes of the Court and made the decree thereof, did 
not bind plaintiffs in error for the payment of the $7,500 00 
which was to be received by complainant for her three-eighths 
interest in the property, but was to be paid by Theodore 
Ewing. wing was not a party to the submission, the agree- 
ment or the award, nor the order making the award the de- 
cree of the Court. The parties litigant were Mrs. Hodges on 
one side and Geetchius and England on the other. The 
award was, that she should receive $7,500 00 for her interest 
in the property. Receive it from whom? There could be 
but one source from which it could come by the award. If 
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one party to a suit is to receive money in settling the litiga- 
tion, the other party certainly must pay it, and must be bound 
to pay it, else the award and the judgment is a nullity. Courts 
do not grant judgments as mere surplusage, as a matter con- 
tingent on what an outside party may choose to do. At least 
they will not be so construed, unless it plainly appears that 
the parties so intend. We do not think that such intention 
so appears in this case. It is true the agreement and award 
speak of an interest to be conveyed to Ewing, and probably 
it was Mrs. Hodges’ interest. But that even is not so stated. 
She was to deposit a portion of what she was to receive as a 
security to protect the interest conveyed to Ewing against any 
debts due by the company. This suggests that Ewing was 
to have her interest. But it is nowhere said that Ewing was 
to make the payment to her, or that she was to look to him 
for it; nor, indeed, that Ewing was to pay the $7,500 00 to 
any one, or what amount, if any, he was to pay, or to whom. 
The award and judgment were between Mrs. Hodges and 
Geetchius and England, and they had the right to call on 
each other respectively for its enforcement. 

2. But even if there was on the face of the agreement, 
award and decree any ambiguity on this point, these very ques- 
tions were made and issue joined, and they were passed upon 
by a jury. That verdict stands; there is no motion to set it 
aside, nor any complaint made against it. Was it, too, a vain 
thing, like, it is claimed, the agreement was; and the award 
and the order making the award the judgment of the Court? 
Do they all mean nothing, taken singly or collectively? 
What, then, wonld end this litigation? What are and where 
are the rights of the complainant? We think that the ver- 
dict of the jury, rendered on the application for an execution 
to enforce the decree and the issue made thereon, determined 
the questions involved, and authorized the order of the Court 
that was granted. If there were errors committed in obtain- 
ing that verdict, exceptions should have been made to them, 
and their correction sought. 

Judgment affirmed. 
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Crry CounciL or Augusta, plaintiff in error, vs. Davip 
W. Marks, defendant in error. 


The owner of land taken for the use of the public, is entitled to be paid 
therefor the value thereof in money; but if, in appropriating his land 
for the use of the public, consequential damages result to the owner, 
the benefits which he may have derived from the appropriation, if any, 
may be set off against such consequential damages, but not against the 
value of the land. 


Constitutional law. Eminentdomain. Damages. Before 
Judge Gipson. Richmond Superior Court. October Term, 
1873. 


For the facts of this case, see the decision. 

J.C. C. Brack; W. H. Hutt, for plaintiff in error. 
H. Cuay Foster, for defendant. 

Warner, Chief Justice. 


It appears from the record in this case that the City Coun- 
cil of Augusta, by an ordinance of the city, in pursuance of 
an Act of the General Assembly, approved 24th of August, 
1872, for the purpose of opening, changing, widening and 
extending the streets in said city, took from the appellant, 
Marks, three 127-1000 acres of his land. ‘Three appraisers 
were nominated, according to the provisions of the Act of the 
General Assembly, to assess the damages—one by the appel- 
lant, one by the Mayor of the city, and the other by the Ordi- 
nary of the county of Richmond. ‘Two of the appraisers 
made the following award: “That the city of Augusta has 
taken from D. W. Marks, for the purpose aforesaid, three 
127-1000 acres of land, and that the land from which this is 
taken is worth $700 00 per acre; that we consider that he has 
been benefited $350 00 per acre. For the three 127-1000 
acres of land so taken, we therefore award said D. W. Marks 
the sum of $1,094 45, to be paid by the city.” From this 
award of the appraisers, Marks appealed to the Superior 
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Court, and on the trial thereof, there being no controversy as 
to the facts, the Court held and decided that the Act under 
which the proceedings were had did not authorize the benefits 
to be deducted from the value of the land taken, and directed 
a verdict for the appellant for the value of the land taken by 
the city; whereupon, the City Council, by its attorney, excep- 
ted. 

By the Act of 1872, it is provided that the appraisers ap- 
pointed to assess the damages shall, in all cases, in making up 
their award, consider the benefits from the opening, changing, 
widening or extension of such streets accruing to the owner 
or owners of such land or other property, and set off such 
benefits against such damages, but in no event giving an award 
against such owner or owners for the excess of benefits over 
damages. Construing this Act of the General Assembly in 
the light of the decision of this Court in the case of Jones vs. 
The Wills Valley Railroad Company, 30 Georgia Reports, 43, 
and the case of The Mayor and Aldermen of Savannah vs. 
Hartridge, 37 Georgia Reports, 113, both of which had been 
decided before the Act in question was passed, we cannot pre- 
sume that a different rule as to setting off benefits against 
damages was intended than the one recognized by the decis- . 
ions of this Court, to-wit: That the owner of land taken for 
the use of the public, is entitled to be paid therefor the value 
of the land so taken in money; but if, in taking and appro- 
priating his land for the use of the public, consequential dam- 
ages result from such appropriation to the owner thereof, the 
benefits which such owner may have derived from such ap- 
propriation of his property, if any, may be set off against 
such consequential damages, but not against the value of the 
land so taken for the use of the public. The verdict for the 
value of the land, in money, at the time the same was taken 
for the use of the city, was right, according to the decisions of 
this Court before cited. 

Let the judgment of the Court below be affirmed. 
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IsHaM 8S. FanNIN, administrator, plaintiff in error, vs. Par- 
MENIUS R. THoMAsON, defendant in error. 


1. On the trial of a motion made under the Relief Act of 1868, to open a 
judgment rendered in 1867, upon a note dated February 13th, 1861, 
and due at twelve months, it is not competent for the defendant to 
prove that in April, 1861, he tendered bank bills in payment of the 
debt, and that the creditor, or his agent, then refused to accept the 
bills, or any payment of the note. 

2. Where such a motion is filed on the further ground that the creditor 
had agreed during the war to receive in payment of the debt seven- 
thirty (7-80) Confederate treasury notes and Georgia bonds, and that 
movant, by sale of cotton, had procured such notes and bonds and 
tendered them, which were refused, and it appeared that the movant 
had kept them until the trial, but collected the interest which accrued 
on the bonds and notes for his own use: 

Held, That the collection of the interest by the movant was an appropri- 
ation of the bonds and notes for his benefit, and he cannot claim that 
under said statement of facts the debt is discharged and satisfied. 


Relief Act of 1868. Tender. Evidence. Before Judge 


BartLetr. Morgan Superior Court. September Adjourned 
Term, 1873. 


This is the second time this case has been before the Su- 
preme Court. See 45th Georgia Reports, 533. 


Isham S. Fannin, as administrator of Mary Johnson, 
brought complaint against Parmenius R. Thomason on a note 
for $3,319 81, dated February 13th, 1861, and due twelve 
months after date. In March, 1867, the defendant confessed 
judgment for the amount sued for. In November, 1869, he 
moved to open said judgment upon the following grounds : 

Ist. That in May, 1861, he offered to pay Launcelot John- 
ston, who had control of said note, the amount due on the 
same in bank bills, such as Georgia Railroad, State Bank, 
and such like bills, which Johnston refused to take. After- 
wards he offered to pay said note in Confederate money, which 
was also refused. 

2d. That in February or March, 1863, Johnston, the agent 
of the payee, Mary Johnson, agreed to take interest-bearing 
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Confederate notes and State bonds. The defendant, upon said 
agreement, had sold, through Walker & Son, commission mer- 
chants, two hundred and four bales of cotton which he had in 
their warehouse in the city of Augusta, realizing from same 
$10,191 00, with which he purchased interest-bearing Con- 
federate notes and State bonds to an amount sufficient to dis- 
charge said note. Two or three weeks after said agreement and 
sale of cotton, he offered the same to said agent, who replied 
that he had now changed his mind, and would not take them. 
Said Confederate notes and State bonds were entirely lost to 
him by reason of such refusal, whereby he was damaged to 
the amount due on said note. 

Upon demurrer to said motion, the first ground was stricken. 

The evidence sustained the second ground. But it further 
appeared that after the tender of the interest-bearing Confed- 
erate notes and State bonds, the defendant had collected the 
interest thereon and appropriated it to his own use, until they 

ame worthless from the results of the late war. The bonds 
and notes were produced in Court. 

The jury found in favor of the movant. 

The plaintiff moved for a new trial upon the following 
grounds, to-wit: 

Ist. Because the Court erred in not sustaining the demurrer 
to the second ground of said motion. 

2d. Because the jury found contrary to the charge of the 
Court, that “a tender must be continuous, and if they believe 
from the evidence that after the tender there was interest col- 
lected by the movant, (if they believe there was a tender,) 
then the tender is not continuous, and movant cannot avail 
himself of that as a tender.” 

3d. Because the verdict was contrary to the evidence and 
the law. 

The motion was overruled, and plaintiff excepted. 


Fannin & Bruiurs; A. G. & F. C. Fosrer, for plaintiff 


in error. 


a 


Reese & Reese, for defendant. 
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Trrppe, Judge. 


1. The first ground in the motion was, that defendant, in 
May, 1861, tendered bank bills in payment of the debt, which 
were refused. This ground was stricken by the Court. If 
it was proper to reject this as a legal ground of defense, then 
the testimony setting up the facts therein recited would have 
fallen with it. After this point in the motion was ruled out, 
there was no foundation laid by the pleadings for the evidence 
on that branch of the case. Furthermore, the proof of ten- 
der of bank bills in May, 1861, nine months before the debt 
was due, and the refusal to accept them by the creditor, can, 
neither in law or equity, afford any ground of defense to? the 
debtor. Nor was it shown what afterwards became of the 
bills. In fact, the testimony as to the bank bills could not, 
by any possibility, be of any legal force, and should have 
been rejected. 

2. Another question is presented in the matter of the Con- 
federate and Georgia bonds. If they were procured under 
circumstances which would have made their tender and refu- 
sal a cause of defense for the debtor, it was from the fact that 
under the tender they were the property of the creditor. A 
valid tender, even of chattels, transfers the title to the person 
bound to receive, and the possession of the promissor, if he 
retains possession from that time, is for the benefit of the own- 
er: Code, section 2877. This rule is for the benefit of the 
debtor; but there is an obligation resting upon him which he 
cannot disregard, and if he does disregard it he loses the ad- 
vantage that the law would otherwise give him. By the ten- 
der, he makes the articles tendered the property of his credi- 
tor, so long as he does not violate that obligation. By the 
refusal to accept, and his retaining possession, he becomes, as 
it were, a bailee of the creditor, bound for ordinary prudence 
in their preservation and protection. If the articles are such 
as are consumed by use, he cannot use them. Nor if the use 
necessarily depreciates their value, should he use them or per- 
mit them to be used, unless it be to discharge necessary ex- 
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penses for their protection. If they be promissory notes, he 
cannot collect and use for himself the interest accruing on 
them, for such would be in conflict with the right of the own- 
er—would be a conversion, and equivalent to a withdrawal of 
the tender and a destruction of all rights under it. So in this 
case. Ifthe bonds were tendered and thereby became the pro- 
perty of the creditor, the debtor, while he retained possession, 
should have preserved them just as they were, with all their 
incidents, the coupons attached and the interest accruing on 
them, at the command of the creditor, as they would have 
been had they been in his possession. He who takes the horse 
or carriage of another and uses it, or hires it out, is guilty of 
conversion, and if a debtor collects for his own use the interest 
on bonds belonging to his creditor, it is an act negativing the 
right of any other person as the owner. 

A tender must be a continuing tender. The debtor must 
be able all the while to meet the call for the articles ten- 
dered without any depreciation or lessening of their value re- 
sulting from any act of his. When in this case he cut off the 
coupons or collected the interest on the seven-thirty notes, 
they were not then what they were when he offered them to 
his creditor. Ifthe bonds and notes were the property of the 
creditor by virtue of the tender, so was the interest, which 
had accrued, and which had thereafter accrued. The debtor’s 
collection of that interest and appropHtating it to himself lost 
him any further right to demand their‘ aéceptance by his cred- 
itor in their mutilated state. As to what is the duty of one 
making a tender which is refused, in disposing afterwards of 
the thing tendered, see Fulton Bank of New York vs. The 
Marine Bank of Chicago, 2 Wallace, 252. We say nothing 
about the conflict between the testimony as to the identity of 
the treasury notes, and the dates of the issue of several of 
them, and the times when some of the interest was collected. 
In our opinion a new trial should have been granted. 

Judgment reversed. 


Von. i. 40, 
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W. T. & L. D. Warton, plaintiffs in error, vs. Puocian 
RAMSEY, defendant in error. 


When a tract of land is sold in a body, as containing so many acres, 
‘more or less,’’ and both parties have an equal opportunity to judge 
for themselves, and both act in good faith, a deficiency in the quantity 
sold cannot be apportioned. 


Vendor and purchaser. Warranty. Deed. Land. Be- 
fore Judge Gipson. Columbia Superior Court. September 
Term, 1873. 


For the facts of this case, see the decision. 


W. M. & M. P. Reese; C. H. SHock ey, for plaintiffs 
in error. 


Rosert Toomss, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiffs against the de- 
fendant to recover damages for an alleged deficiency in the 
number of acres in a tract or settlement of land sold by the 
defendant to the plaintiffs. On the trial of the case, as it ap- 
pears from the record, the plaintiffs offered in evidence a deed 
from the defendant to them, by which he bargained, sold and 
conveyed to the plaintiffs, in consideration of the sum of 
$12,000 00, all that tract or parcel of land situate and lying 
in Columbia county, in this State, containing twelve hundred 
acres, more or less, adjoining lands of J. 8. Walton, R. L. 
Lambkin, A. Lambkin and others, and warranted the title 
thereto. The plaintiffs claimed there was a deficiency of one 
hundred and fifty-six acres in the tract or settlement of land 
sold. On this statement of facts, the defendant demurred as 
to the right of plaintiffs to recover. The Court sustained the 
demurrer, and the plaintiffs excepted. 

There is no pretence that there was any fraud practiced in 
the sale of the land, or that the purchasers did not have an 
equal opportunity with the seller to know the number of acres 
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the tract or settlement of land contained, within the prescribed 
boundaries mentioned in the deed. In the case of Beall vs. 
Burkhalter, 26 Georgia Reports, 564, this Court held and de- 
cided that, unless, where the enumeration of the quantity of 
land sold is of the essence of the contract, and not matter of de- 
scription merely, the covenant of warranty will not be broken 
by a deficiency in the quantity of land conveyed. In deliv- 
ering its judgment in that case, the Court said—“ When the 
words ‘more or less’ are annexed to the quantity of land, it is 
against principle that the vendor should be responsible to as- 
sure any given number of acres, unless he practiced a fraud 
upon the purchaser.” The Code declares that in a sale of 
lands, if the purchase is per acre, a deficiency in the number 
of acres may be apportioned in the price. If the sale is by 
the tract or entire body, a deficiency in the quantity sold can- 
not be apportioned. If the quantity is specified as “ more or 
less,” this qualification will cover any deficiency not so gross 
as to justify the suspicion of willful deception or mistake 
amounting to fraud; in this event, the deficiency is apportion- 
able—the purchaser may demand a rescission of the sale or 
an apportionment of the price according to relative value: 
Code, 2642. 

It is contended by the plaintiffs in error that the Code in- 
troduced a new element of fraud which was not recognized by 
the Court in Beall vs. Burkhalter, to-wit: Legal fraud. We 
do not think so. The principle recognized in that case and 
by the Code is, that when a tract or settlement of land is sold 
in a body, as containing so many acres “ more or less,” and 
both parties have an equal opportunity to judge for them- 
selves, and both act in good faith, a deficiency in the quantity 
sold cannot be apportioned. The deficiency in quantity might 
be so great as to justify the suspicion of actual fraud and will- 
ful deception ; but that is not this case, and, in our judgment, 
it comes within the decision made in Beall vs. Burkhalter, and 
must be controlled by it. The principle recognized by that 
case and the Code is, that if there is actual fraud and decep- 
tion on the part of the vendor of the land, or the deficiency 


x 
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in the quantity of the land is so gross as to be evidence of it, 
then the deficiency may be apportioned, but not otherwise. 
Let the judgment of the Court below be affirmed. 





















Mayor AnD CounciL OF THE City oF Macon, plaintiff 
in error, vs. THE CENTRAL RAILROAD AND BANKING 
Company, defendant in error. 








[This case was argued at the last term, and decision reserved.] 





1. Statutes under which exemption from taxation is claimed by corpora- 
tions, will be strictly construed, and the exemption will not be held to 
be conferred unless the terms under which it is granted clearly and 
distinctly show that such was the intention of the Legislature. 

2. The Act of 29th December, 1869, providing that the ‘stock of the 
Macon and Western Railroad Company shall hereafter pay the same 
annual tax to the State as the other railroad companies of this State 
now do, to wit: one-half of one per cent. on the amount of the net 
income,’’ does not confer on the company an exemption of its prop- 
erty within the city of Macon from liability to be taxed by the city au- 
thorities as it was before the passage of said Act. 

8. The city of Macon, under its charter, has power to tax all real and 

personal property within its limits, and there is nothing in the charter 

of the Macon and Western Railroad Company, or in any statute, that 

exempts the property of the company thus situated from the right o 

the city to assess the taxes complained against. 




















Corporations. Taxes. Laws. Macon. Before Judge HILt. 
Bibb county. AtChambers. August 21st, 1873. 






The Central Railroad and Banking Company filed its bill 
against the Mayor and Council of the city of Macon, making 
this case : 

The defendant has issued three executions against the Macon 
and Western Railroad Company for taxes for the years 1870, 
1871 and 1872, respectively, the first for $1,095 00, the second 
for $1,060 00, and the third for $1,642 50, which have been 
levied upon property formerly belonging to said company. 
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The Macon and Western Railroad Company has been, by an 
Act of the General Assembly of the State of Georgia, ap- 
proved August 26th, 1872, merged into complainant. The 
property against which said taxes were assessed, and now 
levied on, with certain exceptions, was indispensable to the 
successful transaction of the business of the Macon and West- 
ern Railroad Company, and now occupies the same relation 
to the business of complainant, being used for depots, tracks, 
shops, ete. The exceptions referred to have been regularly 
returned for taxation and taxes paid thereon. This property 
composed a part of the capital stock of said company, and is 
now embraced in the capital stock of complainant. Neither 
under the laws of the State of Georgia, the amended charter 
of the Macon and Western Railroad Company, of date Feb- 
ruary 11th, 1869, nor under the charter of the city of Macon, 
has the defendant the right to assess and levy such a tax. 
Prays the writ of injunction. 

The answer and affidavits are unnecessary to an understand- 
ing of the decision. 

The bill was sanctioned, and the writ of injunction ordered 
to issue. Whereupon the defendant excepted. 


Joun B. Weems; R. W. Jemison, for plaintiff in error. 


Lyon & Irvin, for defendant. 


Tripper, Judge. 


1, It is a cardinal rule in the construction of grants by the 
public that nothing passes by implication ; that statutes under 
which special privileges, amongst which is exemption from 
taxation, are claimed by a corporation, will be strictly con- 
strued in favor of the public, and the exemption will not be 
held to be conferred unless the terms of the grant clearly and 
distinctly show that such was the intention of the Legislature. 
So uniform are the authorities on this point that it is unnec- 
essary to discuss it, or to refer to but a few of them: 3 Peters, 
289; 4 Peters, 514; 6 Peters, 736; 19 Pennsylvania, 144; 8 


~ 
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Howard, 581; 10 Howard, 376; 1 Black., 358, 436. The 
principle has been repeatedly recognized by this Court: 9 
Georgia, 517; 7 Georgia, 221; 8 Georgia, 23. 

2. The exemption from liability to the tax complained 
against in this case, is claimed by defendant in error under 
the Act of February 9th, 1869. ‘The title and the first sec- 
tion of that Act, which is all that is necessary to refer to, is 
as follows: / 


“Aw Act to amend the charter of the Macon and Western 
Railroad Company, which was assented to on the 29th of 
December, 1847 ; to allow an increase of the capital stock of 
said company ; to fix the rate of tax to be paid by the same, 
and for other purposes. 


“Section I. Be it enacted, etc., That the said Macon and 
Western Railroad Company is hereby authorized to increase 
its capital stock so as to make the same ($2,500,000 00) two 
million five hundred thousand dollars. This increase may be 
made from time to time, as it may be deemed expedient by a 
majority of the board of directors of said company for the 
time being, and by such sum or sums as said board of direc- 
tors may order and determine; and said board of directors 
for the time being, is hereby authorized, by a majority, to 
prescribe the terms and conditions of subscription for such 
additional stock as may, from time to time, be required: Pro- 
vided, nevertheless, that such additional stock, as it may be 
issued, as well as the present stock of said company, shall 
hereafter pay the same annual tax to the State as the other 
railroad companies of this State now do, viz: one-half of one 
per cent. on the amount of the net income.” 


The consolidation or union of the Macon and Western 
Railroad with that of the Central Railroad took place after 
these taxes had been assessed on the property of the former, 
and, therefore, the question is not affected by any provisions 
in the charter of the Central Railroad. The taxes are for the 
years 1870, 1871 and 1872. 
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3. Assuming, at this point, that the city of Macon had the 
power to levy these taxes prior to the Act of 1869, the ques- 
tion is, did that Act grant to the company an exemption of 
its property within the city of Macon from liability to be 
taxed by the city authorities as it was before the passage of 
the Act. The terms of the Act are really peculiar. There 
is, in words, no exemption whatever from any taxation, nor 
an express limitation as to the extent to which it might be 
taxed, even by the State. The words touching the question 
are: “Provided, nevertheless, that such additional stock, as it 
may be issued, as well as the present stock of said company, 
shall hereafter pay the same annual tax to the State as the 
other railroad companies of this State now do, viz: one-half 
of one per cent. on the amount of the net income.” The 
most that can be claimed from this is, that the State, in its 
annual tax law, will not assess upon the stock of the company, 
as tax for the State, more than one-half of one per cent. on 
the net income. And, for this reason, as a ground for such 
construction, the company, before this Act, was liable to be 
taxed on the amount of its stock, say one-half of one per cent. 
on $1,500,000 00. If the stock were increased to $2,500,000, 
it would be liable to the same rate on the increased amount, 
to-wit: one-half of one per cent., or whatever the rate might 
be, on the additional $1,000,000 00 of stock. To avoid this, 
the company, doubtless, desired some assurance ; and, as there 
was then a tax of one-half of one per cent. on the net income, 
assessed by the State on all railroads, and had been for eleven 
years, the provision quoted was inserted, making it subject to 
the general tax law as to railroads. 

But it is totally unlike the guaranty or exemption granted 
any other company. In the charter of the Georgia Railroad, 
the clause is, “The stock of the said company and its branches 
shall be exempt from taxation for and during the term of seven 
years from and after the completion, ete.; and after that shall 
be subject to a tax not exceeding one-half per cent. per annum 
on the net proceeds of their investments :” Prince’s Digest, 308. 
Here is a clear negative against a liability to be taxed beyond 
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the prescribed limit. And it was so held in The Georgia 
Railroad and Banking Company vs. The City Couneil of Au- 
gusta, 26 Georgia, 651. And so in the charters of the other 
railroads which grant any exemption, express negative words 
are used against the liability to taxation except at a specified 
rate, such as, “shall not be subjected to be taxed higher,” 
“shall not be taxed higher,” “nor shall any other tax be levied 
and collected,” ete. In none of these is there any expression 
stating that no other tax, except at the specified rate, shall be 
levied “by the State,” or shall be paid “to the State.” In the 
charter of the Muscogee Railroad the words are, “shall not 
be taxed by the State higher than one-half of one per cent. 
upon its net income,” but it is immediately added, “ nor shall 
any other tax be levied or collected on the stock of said com- 
pany.” 

By the Act of 1869, the Macon and Western Railroad Com- 
pany was authorized to increase its capital stock to $2,500,000. 
No further road was to be built; no additional improvements 
were required; no public interest to be subserved, or benefit 
gained. So far as the Act shows, it only authorized the di- 
rectors, from time to time, to raise the then amount of capital 
stock, one and a quarter or one and a half millions, to two 
and a half millions. No burden was thereby to be assumed 
by the company which was not then upon it, except that the 
increased stock would have increased its liability to be taxed 
by the State. Hence, to guard against that, were probably 
added the words, that it should thereafter “pay the tax as- 
sessed on other roads, one-half of one per cent. on the net in- 
come.” 

We do not say that this exemption was secured as a char- 
tered right, under the peculiar phraseology of the Act. It is 
not necessary to pass upon that. But it is our opinion that 
under no proper construction of this Act can it be held that 
the real estate of the company, situate in the city of Macon, 
had any privileges secured to it against the taxing power of 
the municipal authorities. 

If, then, there is no exemption in the charter of the Macon 
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and Western Railroad Company, or in any Act amendatory 
thereof, what is there to prevent the Mayor and Council of 
the city of Macon from taxing its property within the limits 
of the city? By the city charter, they “have power and au- 
thority to levy and collect a tax upon all property, real and 
personal, within the limits of the city:” Act of March 21st, 
1866. ‘The power to tax all real and personal property is 
clear and explicit. If the lots and parts of lots on which 
this tax is assessed were the property of an individual citizen, 
no question would be raised. But it is said that power to tax 
these lots on which are the machine shops, depot buildings, 
and part of the road-bed of the company, implies the power 
to seize and sell, and that thus a portion of the appurtenances 
of the road might go into the hands of strangers, and that it 
could not be the intent of the Legislature to permit such im- 
portant interests as these are to be thus crippled by the dan- 
ger of dissolution by piecemeal. Would not the same danger 
exist if a judgment creditor were to levy on this property ? 
Could he not levy on the lots on which are situate these ma- 
chine shops and buildings? Debts due the public or private 
creditors may be, and often are, great inconveniences ; but that 
does not affect the question of liability to pay. It is not a 
good objection to say, if a certain piece of property is liable 
to a tax, or a debt, that it might be sold for its payment, and 
the owner seriously paralyzed in his business. If a railroad 
company is solvent, the tax or debt could be, and would be, 
paid to avoid such great damage. If it were insolvent, and 
could not pay, it and its creditors might protect themselves 
against the ruin or sacrifice caused by sales of detached por- 
tions of its road. No person, be he a man or a corporation, 
an claim that his legal liability to bear a share of the public 
burden is to be determined by the money he might lose, or 
the damage that might ensue to his property if that, liability 
be enforced. As a matter of policy, the Legislature has gran- 
ted to several corporations a total exemption from taxation, 
or fixed their liability at a limited rate. That is a matter 
with the law-making power. If no such immunity is granted, 


~ 
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then all property is alike bound by the same law, and none 
has any privilege that does not belong to all. 

On the other side, it might be, and has been asked, why 
should not the property of a railroad company, situate in a 
city, which may be of very great value, and which has all the 
benefit and protection of the municipal authorities and ordi- 
nances, the police and fire organizations, kept up and sup- 
ported at the expense of the city, be subject, like all other 
city property, to bear a portion of the burdens which such 
benefits necessarily require? But it is unnecessary to enter 
into this question. It is not a sufficient answer to say that 
some of the property of the company might thereby run the 
hazard of being seized and sold, and the whole corporate 
estate and franchise be endangered. It cannot be taxed higher 
than what is assessed on any other citizen, and if that be paid, 
all risk to property or franchise is avoided. 

Suffice it to say, that where relief from a common burden 
is claimed, it must be made to appear that the exemption has 
been distinctly granted by the authority which has the power. 
We do not think that this can be gotten from the Act of Feb- 
ruary 9th, 1869; and it is further our opinion that, under the 
powers conferred by the city charter, the Mayor and Council 
of the city of Macon had authority to levy and collect these 
taxes, and that there was error in granting the injunction re- 
straining their collection. 

Judgment reversed. 


EzexiEx B. Samira, plaintiff in error, vs. JAMES WHITTLE, 
defendant in error. 


JoHN DuRDEN, administrator, plaintiff in error, vs, JAMES 
WuiITtTtLeE, defendant in error. 


A homestead, set apart to the defendant in execution, under the Act of 
1868, though conveyed to the claimant with the approval of the Ordi- 
nary, is nevertheless subject to a judgment against said defendant, 
rendered before the passage of said Act. 
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Homestead. Judgments. Before Judge JAMES JOHNSON. 
Talbot Superior Court. September Term, 1873. 


The two foregoing cases, embracing the same question, were 
argued aud determined together. 


For the facts of this ease, see the decision. 


Wits & Witiis; Marion Betuune; E. H. Wore, 
for plaintiffs in error. 


B. B. Hiyton & Son, for defendant. 
Warner, Chief Justice. 


This was a claim case, and comes before this Court on a 
bill of exceptions to the charge of the Court at the trial thereof. 
In 1862, the plaintiff in execution obtained a judgment against 
the defendants. In 1869, a homestead was set apart to the 
defendants, which was subsequently conveyed by deed to the 
claimant for a valuable consideration, with the approval of 
the Ordinary. The property was levied on as the property 
of the defendant in execution. The Court charged the jury, 
in substance, that, upon the foregoing statement of facts, the 
property was not subject to the execution levied thereon, to 
which charge the plaintiff excepted. ‘This case comes within 
the ruling of this Court, in Gunn vs. Thornton, decided at 
the last term, and therefore must be controlled by it. 

The case of Durden, plaintiff in execution, vs. Walton, de- 
fendant, and Whittle, claimant, in which the same question is 
involved, was argued in connection with the-case first stated. 
In our judgment the Court below erred in its charge to the 
jury in both cases, 

Let the judgment of the Court below, in both cases, be re- 
versed, 
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Nusspaum & DANNENBERG, plaintiffs in error, vs. ALBERT 
B. Ross, administrator, defendant in error. 


The issue in this case being one to be determined by the evidence, and 
the whole question having been submitted to the Judge, we see nothing 
that calls for a reversal of his decision. 


New trial. Discretion. Before Judge Hitt. Bibb Su- 
perior Court. April Term, 1873. 


At the May term, 1870, of Bibb Superior Court, Nussbaum 
& Dannenberg, by their atiorney at law, Henry W. Cowles, 
obtained a judgment against Albert B. Ross, as administrator 
upon the estate of John P. Lamar, deceased, for $183 57, 
principal, and $42 61, interest. ‘The execution based upon 
this judgment was levied upon a lot of land as the property 
of the intestate. The administrator filed an affidavit of ille- 
gality setting up payment. The issue thus formed was sub- 
mitted to the Court, without the intervention of a jury, upon 
the following statement of facts: 

Some time after the aforesaid execution was issued, Cowles, 
plaintiffs’ attorney, called on Ross, administrator, for pay- 
ment, or part payment thereof. The administrator stated 
that he had no funds, but that J. Rutherford, Esq., the attor- 
ney for the estate, had in his hands an execution secured by 
a pledge of cotton, out of the proceeds of which plaintiffs’ fi. 
fa. should be paid. Also, that if he, Cowles, could get any 
person to advance the money on the fi. fa. he, Ross, would 
pay back the same to whoever controlled said process. Cowles 
applied to William P. Goodail, repeating to him the afore- 
said statement of Ross, and assuring him that such advance 
would not only accommodate him but also the administrator. 
Goodall called on the administrator, who stated to him, sub- 
stantially, what he had previously said to Cowles. The ad- 
ministrator, in saying what he did to Cowles and Goodall, 
believed that Goodall would be perfectly safe in advancing 
the money under the circumstances. Goodall did advance the 
principal and interest due on said execution. 
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The Court sustained the affidavit of illegality, and plaintiffs 
in execution excepted. 


Por & Hatt, for plaintiffs in error. 
J. RuTHERFORD, for defendant. 
Tripre, Judge. 


The whole question in this case, to-wit: whether the exe- 
cution was paid or not, was submitted to the Judge, and that 
being a matter to be determined by the evidence, we see noth- 
ing that demands of us a reversal of his decision. 

Judgment affirmed. 


Rosert J. McCamy, administrator, plaintiff in error, vs. 
Samvue. Hiepon et al., defendants in error. 


1. A deed purporting upon its face to have been made by the guardian 
of a minor, under the authority of a decree of the Superior Court, is 
inadmissible in evidence without the production of said decree, 

2. The fact that the prescriptive title sought to be established is based 
upon a quit-claim deed, as color of title, does not of itself negative 
the presumption of good faith. 

. Where the evidence disclosed that the defendants’ vendor was a mere 
squatter, and had no title to the land in controversy; that the defend- 
ants had knowledge of this fact before and at the time of the execution 
of the deed to them, and before and at the time of the commencement 
of their possession of the land under it, then no prescription could 
have been based thereon. 


Evidence. Deed. Prescription. Before Judge Kyianr. 
Fannin Superior Court. May Term, 1873. 


As a part of the plaintiff’s claim of title, he tendered in 
evidence a quit-claim deed to an undivided fourth interest in 
the property in dispute, executed on January 2d, 1855, by 
Daniel P. Barnard, as guardian of Charlotte E. K. Prindle, 
reciting upon its face to have been made in pursuance of the 
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provisions of a decree rendered at “the last October term” of 
Whitfield Superior Court, to Samuel M. Street, plaintiff’s in- 
testate. 

This deed was objected to, upon the ground that the decree 
under which it was executed had not been produced. The 
objection was sustained, and plaintiff excepted. 

The remaining facts are set forth in the decision. 


E. W. Cuasratn; C. J. WeEviporn, by R. J. McCamy, 


for plaintiff in error. 


J. A. Jervis; Toomas F. Greer; W. T. Day, for de- 
fendants. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants, under the provisions of the statute, to recover the 


possession of lot of land number one hundred and ninety, in 
the ninth district of Fannin county. On the trial of the case, 
the jury, under the charge of the Court, found a verdict for 
the defendants. A motion was made for a new trial, on the 
several grounds contained therein, which was overruled by the 
Court, and the plaintiff excepted. 

There were only two grounds of error seriously urged be- 
fore this Court, embraced in the motion: First, as to requir- 
ing the production of the decree of the Superior Court of 
Whitfield county, which was recited in one of the plaintiff’s 
deeds, ordering a sale of the land ; and, second, as to the qual- 
ification of the charge, as requested by the plaintiff, in view 
of the facts of the case. 

1. There was no error in requiring the production of the 
decree under which the land was ordered to be sold. The re- 
cital thereof in the deed did not dispense with its production 
at the trial. 

2. The defendants purchased the lot of land from Millsaps, 
who made to them a quit-claim deed, under which the de- 
fendants went into possession of the land, claiming it as their 
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own, and had been in possession thereof more than seven 
years next before the commencement of the plaintiff’s action. 
The plaintiff requested the Court to charge the jury, “Where 
the defendants rely on a quit-claim deed as a color of title, 
they must show by proof that they bought in‘ good faith, 
claiming the whole lot, and believing that they were getting 
a good title. The presumption of good faith does not arise 
where the color of title is a quit-claim deed, but the presump- 
tion is, that they knew they were getting only what they act- 
ually got.” The Court gave this request in charge to the 
jury, with the following addition, “that if the defendants 
bought from one in adverse possession of the land, and had 
held it for over seven years under color of title, the jury 
should find for the defendants.” In view of the evidence 


disclosed in the record, there was no error in the charge of 
the Court of which the plaintiff has a right to complain. IEf 
the defendants purchased the land in good faith from Millsaps, 


and took from him a deed conveying the land to them with- 
out warranty, that circumstance alone would not negative the 
presumption of good faith, and the Court properly gave the: 
additional charge. Adverse possession of lands, under writ- 
ten evidence of title for seven years, shall give a title by pre- 
scription. But if such written title be forged or fraudulent, 
and notice thereof be brought home to the claimant before or 
at the time of the commencement of his possession, no pre- 
scription can be based thereon: Code, section 2641. A deed 
without warranty, as in this case, is written evidence of title, 
and in the absence of proof to the contrary, the presumption 
is, that the party claiming possession under it does so in good 
faith. 

3. But if the evidence had shown that Millsaps, from whom 
the defendants purchased, was a mere squatter on the land, 
and had no other title to it, and that the defendants had 
knowledge of that fact before and at the time of the execu- 
tion of his deed to them, and before and at the time of the 
commencement of their possession of the land under it, then 
no prescription could have been based thereon, for the reason 
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that they would have had no better prescriptive title as against 
the true owner of the land than the squatter from whom they 
purchased it. If the squatter’s written title to the land be 
forged, or fraudulent, and notice thereof be brought home to 
the claimant who has purchased from him before or at the 
time of the commencement of his possession, no prescription 
as against the true owner of the land can be based thereon, 
under the statute. There was no error in overruling the mo- 
tion for a new trial, on the statement of facts disclosed in the 


record, 
Let the judgment of the Court below be affirmed. 


JutiA A. McLAREN, administratrix, plaintiff in error, vs. 
Eveentia A. BEALL, defendant in error. 


1. When a judgment was obtained against one as administrator of an 
estate, and the subsequent representative of the same estate filed an 
affidavit of illegality against the execution issued on such judgment, 
on the ground that the defendant in execution was not the legal admin- 
istrator at the date of the judgment or since, the affidavit should set 
forth the facts which show that the title of such defendant to the 
office of administrator was illegal. 

. A ground taken in an affidavit of illegality that the execation ‘fissued 
upon a bogus judgment, which was not obtained after a due course of 
law, but was obtained in chambers, contrary to the statute in such 
cases made and provided, and by fraud,”’ is too general and indefinite, 
and does not show that the judgment is void, and therefore cannot be 
inquired into in a proceeding by illegality. 

. On a trial of an affidavit of illegality the affiant, in support of one of 
the grounds taken, introduced the former administrator as a witness, 
and who testified that he had paid $3.400 00 on the debt, and that no 
credit had been given for it. Upon the attention of the witness being 
called to the original decree, and papers connected therewith, he ad- 
mitted that he was mistaken: 

Held, That notwithstanding the witness admitted the mistake on the 
trial, yet his being willing so to testify furnished a reason for filing the 
affidavit sufficient to relieve a succeeding representative from the 
charge of interposing it for delay only, and especially under such a 
state of facts, twenty per cent. damages should not have been given. 
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Illegality. Administrators and executors. Damages. Be- 
fore Judge Srrozer. Dougherty Superior Court. April 
Adjourned Term, 1873. 


An execution in favor of Eugenia A. Beall against Peter 
McLaren, as administrator upon the estate of Davis Pace, 
deceased, for $22,423 01, principal, with interest from April 
Ist, 1868, was levied upon certain lands and personalty as 
the property of said estate. Julia A. McLaren, as adminis- 
tratrix upon said estate, filed an affidavit of illegality upon 
the following grounds, to-wit: 

1st. Because the debt sued on was contracted prior to June 
Ist, 1865, and no taxes have been paid thereon as required 
by the Act of October 13th, 1870. 

2d. Because the execution “issued upon a bogus judgment, 
which was not obtained after due course of law, but was ob- 
tained at chambers, contrary to the statute in such cases made 
and provided, and by fraud.” 

3d. Because a large portion of the debt has been paid since 
the judgment, to-wit: $3,000 00, which amount has not been 
credited on the execution. 

4th. Because Peter McLaren, against whom the judgment 
was obtained, as administrator upon the estate of Davis Pace, 
deceased, was not, at the time of the rendition of such judg- 
ment, a legal administrator of said estate, and never has been. 

Upon demurrer, the second and fourth grounds of illegality 
were stricken, and the defendant accepted. 

On the trial of the issue thus formed, Peter McLaren tes- 
tified to the payment of $3,400 00, which should be credited 
on the execution. 

Upon cross-examination, plaintiff’s counsel exhibited to 
the witness the original decree and statement of guardian’s 
account upon which the same was made, showing that the 
credit alluded to had been deducted. Witness then stated 
that the proper credit had been allowed, and he was satisfied, 
but that he had been, until shown the aforesaid papers, under 


Vor. tL. 41, 











634 SUPREME COURT OF GEORGIA. 


~MeLaren vs. Beail.. 









the impression that said payment should have been credited 
on the execution. 

The jury found for the plaintiff, with twenty per cent. dam- 
ages. The defendant moved for a new trial, because of error 
in sustaining the aforesaid demurrer, and because the verdict 
was contrary to the evidence. The motion was overruled, and 
defendant excepted. 







H. Morean; Vason & Davis, for plaintiff in error, 







Wricut & WARREN, for defendant. 


TrIPPE, Judge. 






1. The affidavit of illegality in its recitals or statements, 
before the specific grounds were set forth, showed that Peter 
McLaren, against whom the judgment was obtained, as ad- 
ministrator of Davis Pace, was sued as such, had acted as ad- 
ministrator, and was acting administrator at the time the 
judgment was obtained. The ground then taken is merely 
that he was not a legal administrator. When a judgment is 
thus obtained against one who it was admitted was filling the 
office of an administrator, and who, in fact, was an adminis- 
trator, it is not sufficient to state in the affidavit of illegality, 
whereby the judgment is sought to be arrested, or set aside, 
that such person was not a legal administrator. An issuable 
statement should have been made; that is, it should have 
been set forth, wherein consisted the illegality of his appoint- 
ment. Notice should be given by the pleadings to the plain- 
tiff of what the affiant intended to rely on to show that the 
judgment was not a judgment against the estate, and what it 
was that thus made the representative who had been sued an 
illegal representative. ‘The affidavit does not state that there 
had been any judgment vacating the title of the administrator, 
or declaring his right to the office void. 

2. The same may be said of the other grounds, to-wit: that 
the “execution issued upon a bogus judgment, which was not 
obtained after a due course of law, but was obtained in cham- 
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bers, contrary to the statute in such cases made and provided, 
and by fraud.” This is too general and indefinite. It does 
not show that the judgment is void, and the facts that make 
itso. As to there being no right to attack the validity of a 
judgment by illegality. See 7 Georgia, 204; 8 Ibid., 143; 
11 Ibid., 137; 22 Ibid., 570. The demurrer to both these 
grounds was properly sustained. 

3. The jury gave twenty per cent. damages to the plaintiff. 
Was this right under the evidence? Waiving the question 
whether damages can be given against an administrator in an 
issue formed on an affidavit of illegality, we do not think the 
damages in this case can be sustained under the testimony. 
The third ground in the affidavit is, that $3,000 00 had been 
paid on the debt since the judgment, and no credit given 
therefor. Peter McLaren, the former administrator, on his 
direct examination, testified that he had paid that amount on 
the debt, and supposed the fi. fa. ought to be credited with it, 
but it was not. It is true that on his cross-examination, upon 
being shown the original decree and the statement of the ac- 
count on which it was founded, it appeared that the credit had 
been allowed before the decree was taken, and the witness 
then admitted that fact. He also stated that up to that time 
he believed that the payment he made ought to have been 
eredited on the execution. Here, then, was an administratrix 
who set up that a large payment on a judgment had been 
made by her predecessor in the administration, and the fact 
was sworn to by the former administrator. He admitted on 
the trial, after he had so testified, that he was mistaken, but 
had just then discovered it. This was sufficient to relieve the 
affiant, the then representative of the estate, from the charge 
of having interposed the illegality for delay only. 

Judgment reversed. 
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CuArRLES KELLY, relator, vs. Joun I. HALL, Judge, respon- 
dent. 
It would require a very strong case to authorize this Court to grant a 
mandamus to compel the Judge of the Superior Court to sign and 
certify a bill of exceptions to its judgment in overruling a second mo- 
tion for a new trial, after the case had been heard before this Court 
and a new trial refused. 


Practice before the Supreme Court. J/andamus. New 
trial. Bill of exceptions. Before the Supreme Court. Jan- 
uary Term, 1874. 

























Charles Kelly petitioned the Supreme Court for a man- 
damus nisi requiring Honorable John I. Hall, Judge of the 
Superior Courts of the Flint Circuit, to show cause why he 
should not be compelled by a rule absolute to sign and certi- 
fy a bill of exceptions to his judgment refusing a new trial 
in the case of the State against petitioner, who was charged 
with the offense of murder. 

It appeared from the petition that Kelly was convicted of 
the offense of murder at the September adjourned term, 1872, 
of Newton Superior Court ; that a motion for a new trial was 
made and overruled, and that said judgment was affirmed by 
the Supreme Court; that, at the September adjourned term, 
1873, a second motion was made for a new trial, on the ground 
that Hulbert Brown, a material witness for the State, since 
the trial, had made an affidavit to facts differing from his tes- 
timony given in from the stand, and tending to sustain the 
alibi relied upon by petitioner, and because of certain irregu- 
larities in the conduct of the jury. 

The motion was overruled. A bill of exceptions to this 
judgment was presented to the presiding Judge, who returned 
it, with the following entry thereon : 

“ My signature and certificate to the within bill of excep- 
tions is refused, this being the second motion for a new trial 
in the case, and the evidence herein contained showing plainly 
that no harm could possibly have resulted to the defendant 
from the irregularities complained of.” 
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Andrews & Company os. The Gwinnett Manufacturing Company e¢ al, 


A. M. Speer; J. J. FLoyp, for the relator. 








No appearance for respondent. 


Warner, Chief Justice. 


This is an application for a mandamus to compel the Judge 
of the Superior Court to sign and certify a bill of exceptions 
to the judgment of that Court in overruling a second motion 
for a new trial. The granting or refusing the mandamus 
prayed for must necessarily rest in the sound legal discretion 
of this Court: Harris vs. The State, 2 Kelly’s Reports, 290 ; 
Malone vs. The State, decided at the last term. It would re- 
quire a very strong case, indeed, to authorize this Court to 
grant a mandamus to compel the Judge of the Superior Court 
to sign and certify a bill of exceptions to its judgment in 
overruling a second motion for a new trial after the case has 
been heard before this Court and a new trial refused—much 
stronger than the ene made by the facts alleged in this appli- 
cation. 

Let the judgment refusing the application be entered on 
the minutes of the Court. 


James W. Anprews & Company, plaintiffs in error, vs, 
THe GWINNETT MANUFACTURING CoMPANY ef al., de- 
fendants in error. 


The stockholders in the Gwinnett Manufacturing Company may be joined 
as defendants in an action by a creditor against the corporation. As 
they are liable for the deb's of the company in proportion to the stock 
severally held by them, the pleadings should show the proportion. If 
the plaintiff has omitted to set out the amounts in the original plead- 
ings, he can amend so as to insert them. Proceedings in this form 
would not affect the right of the stockholder, under the charter, to re- 
quire any judgment thus obtained to be first enforced against the prop- 
erty of the company. 


Corporations. Stockholders. Pleadings. Before Judge 
Rice. Gwinnett Superior Court. September Term, 1873. 
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Andrews & Company brought complaint against the Gwin- 
nett Manufacturing Company, and certain stockholders in said 
company, on an account for $378 49. 

The charter, Act of 1858, pages 69, 70, contains (section 
3,) personal liability clause, and also (section 4,) a provision 
for requiring the president to furnish a list of stocklrolders 
when called on. 

At the trial, the stockholders moved to dismiss as to them, 
on the ground that their liability was not primary but sec- 
ondary, and the Court sustained the motion, and plaintiffs 
excepted. Plaintiffs then moved to amend the declaration 
so as to aver that there was no individual in office on whom 
this notice could have been served, so as to obtain the list 
of stockholders, and to set out in detail the names of the 
stockholders at the time the debt was created, and amount of 
stock held by each, and offered to ascertain and supply by 
proof the facts which would have appeared in the president’s 
schedule, if accessible and truthfully made. This motion the 
Court overruled, holding that the stockholders could only be 
proceeded against in the manner pointed out in the charter, 
and that the remedy there given to the creditors is specific 
and not merely cumulative, and dismissed the action as to the 
stockholders. To which ruling plaintiffs excepted. 


N. L. Hurcuiss; Hittyer & Broruer, for plaintiffs in 
error. 

Ist. Both the “right and the remedy” are fully given by 
the 3d section of the charter. The 4th section is merely for 
convenience and in cumulation of the common law: R. R. Co. 
vs. Carr, 1 Kelly, 524; Wallace vs. Cason, 42 Ga., 435 ; Code, 
sec. 3376. 

2d. The declaration in present form sufficient: Cameron vs. 
Moore and wife, 10 Ga., 368. 

3d. But if not, then clearly the amendments proposed by 
the plaintiffs were sufficient to retain the case. If the plain- 
tiffs could not obtain the list of stockholders on notice from 
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the president, the plaintiffs’ rights were not thereby lost. It 
was not the placing of their name on this list which made the 
stockholders liable. They were liable before, and the sched- 
ule or list of names was merely for convenience; and the 
plaintiffs were entitled to aver and prove that they could not 
get the names by notice, and then go on and show that the 
defendants, Camp, and Camp, as administrator, and Simmons, 
all of whom were regularly served, were stockholders, and 
what was the liability of each. The degree, order and com- 
parative liability of the defendants amongst themselves could 
be no bar to the action. If the liability existed, the right of 
action existed, and the judgment would be moulded so as to 
fix the rights of each defendant amongst themselves: Code, 
secs. 3251, 2243, 3082, 3250, 2165, 2166. 


JAMES P, Srumons, for defendants in error. 


Ist. Under the charter, the individual liability of the stock- 
holders is secondary and not primary, and that they cannot be 
sued jointly with the corporation, except as provided there- 
in: Acts of 1858, pp. 69, 70; 14 Barb., 559. 

2d. If liable to suit otherwise than as provided in the 
charter, the stockholders cannot be sued until judgment and 
fi. fa. against the corporation, and a return of nulla bona 
thereon: 11 Ga., 514, 515. 

3d. When stockholders in a corporation are made liable 
to a limited extent, and a specific and sufficient remedy is 
provided in the charter, whereby the amount for which each 
is liable may be easily ascertained and their liability speedily 
enforced, they cannot, at comnion law, be proceeded against 
in any other way. The charter cannot be altered without 
their consent: 6 Ga., 131, 156; 11 Ibid., 438; 14 Tbid., 334; 
8 Ibid., 527, 468; 19 Ibid., 325. (“Measured by the char- 
ter—a contract.”) Ang. & Ames on Cor., p. 801, sec. 767; 
14 Wheat., 518; 11 Ga., 483. 
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TRIPPE, Judge. 


It is true, that by the charter of the Gwinnett Manu factur- 
ing Company, the judgment obtained on a debt due by the 
corporation is first to be levied on the corporate property. 
But it is specially provided that the stockholders may be made 
parties to the suit, at least that the president of the company 
shall, upon notice, file, at the first term, a schedule showing 
the names of all the stockholders and the amount of stock 
held by each. When judgment is obtained it is the duty of 
the clerk to indorse on the execution a copy of said schedule, 
which is the guide to the levying officer in the collection of 
the same. The effect of this is to make the stockholders pri- 
marily liable to be sued, liable to have judgment rendered 
against them in proportion to their stock, although the corpo- 
rate property is first to be levied on. 

If the particular mode allowed by the charter is the only 
one by which a creditor can reach the stockholder, then, as 
in this case, if the president is unable to furnish the schedule, 
all remedy is gone. The charter expressly declares the stuck- 
holders to be “bound and liable for the payment of all the 
debts of the company in proportion to the amount of stock 
owned by each at the time the debt was contracted.” It isa 
declaration of joint liability, to-wit: of the corporation and of 
the stockholders, and one method is given whereby it can be 
enforced. If that remedy is impracticable on account of the 
inability of the chief officer of the company, the right of the 
creditor still exists, and ifa right then there must be a reme- 
dy. Indeed, if a liability exists on the part of the stockhold- 
ers jointly with the corporation, and the levying of the exe- 
cution on the property of the stockholders, is merely postponed 
until the corporate property is first taken, a right of action 
against both jointly exists in the creditor, and if the charter 
gives him some additional mode whereby he may enforce his 
right, it is a cumulative and not exclusive remedy, unless so 
declared, or is to be so construed by necessary implication: 42 
Georgia, 435; 1 Kelly, 524; Code, section 3376. 
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It is not the placing of the names on the schedule to be 
returned by the president, nor on the execution by the clerk, 
that makes the stockholders liable. They were liable before, 
by the charter, and that was only a means of ascertaining who 
they are, and the amount or proportion of their liability. The 
plaintiff proposes to do this himself, to furnish the names of 
the stockholders and the amount of their stock, and to make 
them parties directly to the suit. There is no reason why he 
should not be allowed to do this if he choose to take the bur- 
den, and especially is it his right, if it be his only means of 
enforcing his claim. Of course, when a plaintiff elects or is 
forced so to proceed, he must set forth whatever is necessary 
to show the proportion of each stockholder’s liability who is 
made a party. Amendments for that purpose, when necessary 
and proper, can be made. When the proceedings are thus 
adopted by the creditor, the right of the stockholders to re- 
quire the judgment to be first enforced against the corporate 
property remains unaffected. 

Judgment reversed. 


LitrLeton Pureps, plaintiff in error, vs. EuBanKs Tomp- 
Kins et al., defendants in error. 


1. An exception to an award relating to the testimony will not be con 
sidered in this Court, where the evidence is not in the record, and 
does not appear to have been exhibited to the Court below. 

2. Where pending litigation, by consent, was, by an order of Court, re- 
ferred to the decision of three arhitrators, two of them being named, 
they to select a third, and the questions at issue were heard hefore the 
two arbitrators named, who made an award, it is incumbent on the 
party excepting to the award, on the ground that the matters in dis- 
pute were not heard before three arbitrators, to negative all presump- 
tions in favor of the award, by alleging either that he was not present 
when the award was made, and was not heard before the two arbitra- 
tors, or that he objected at the time to proceeding before them. 


Award. Exceptions. Waiver. Before Judge Srrozer. 
Baker Superior Court. May Term, 1873. 
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For the facts of this case, see the decision. 
B. B. Bower; Gurtey & Russe tL, for plaintiff in error. 
Smitu & Jones; G. J. Wriaut, for defendants. 


Warner, Chief Justice. 


It appears from the record in this case that there were suits 
pending in the Superior Courts of Baker and Dougherty coun- 
ties between Eubanks Tompkins, Cook & Son and Phipps, 
and Phipps and Tompkins, and for the purpose of satisfacto- 
rily adjusting the differences in dispute between them, the 
parties agreed to submit the same to Richard F. Lyon and 
John A. Davis, as arbitrators, who should select a third person 
as arbitrator to act with them, said arbitrators to meet at 
Albany,*on the 8th day of June, 1870, for the purpose of 
passing upon said points in dispute, and that said trial should 
be conclusive, as provided by Irwin’s Code for trials by arbi- 
tration, and that the award of said arbitrators be made the 
judgment of the Court of Baker county. At the May term 
of Baker Superior Court, 1870, an order was passed ordering 
that the matters in dispute, under said agreement of the par- 
ties, be referred to the arbitrators named, under the arbitration 
laws of this State, and that they make an early report to this 
Court. Under this order of reference, Lyon and Davis, two 
of the arbitrators named, made an award and returned the 
same, which was entered on the minutes of Baker Superior 
Court. Phipps, by his counsel, objected to said award being 
made the judgment of the Court, and moved to set it aside, 
on the ground that the award was made by an arbitration 
composed of two members instead of three, and because the 
arbitrators did not pursue and comply with the terms of the 
submission, in this, that it was agreed that three should com- 
pose the arbitration; whereas, only two presided. 

1. There was also another objection filed, by way of amend- 
ment, relating to the evidence before the arbitrators, but as 
the evidence is not in the record and does not appear to have 
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been exhibited to the Court below, it will not be considered 
here. 

2. On hearing the objections to making the award of the 
arbitrators the judgment of the Court, the same were over- 
ruled, and the counsel for Phipps excepted. Were the objec- 
tions filed to making the award of the arbitrators the judg- 
ment of the Court, sufficient in law, under the facts of this 
case? The questions in dispute between the parties were re- 
ferred by the Court, in accordance with their agreement, and 
it is quite certain that the arbitration was had before the two 
arbitrators who made the award. The objecting party does 
not allege that this was done without his knowledge or con- 
sent, or that he was not present and heard before the two arbi- 
trators who made the award, and if he did consent that the 
two arbitrators should make the award, or was present and 
heard before them without objecting that the third-man was 
not there, it was too late to object to the award for that rea- 
son after the award was made. It was, therefore, incumbent 
on him, when he filed his objections to the award, to have 
negatived all presumptions in favor of the award by alleging 
either that he was not present when the award was made, and 
was not heard before the two arbitrators, or that he objected 
at the time to the two arbitrators hearing the case; for it is a 
fair presumption, we think, that the two arbitrators would not 
have proceeded to have heard the case under the order of the 
Court unless the presence of the other arbitrator had been 
waived by the parties, either expressly or by tacitly submit- 
ting the case to the decision of the two. There can be no 
question that the award of the two arbitrators, made by the 
consent of the parties, would be a valid award, although the 
order of reference contemplated three; or, if the parties sub- 
mitted their case to the two arbitrators, and were heard before 
them without objection by either of the parties at the time of 
the hearing that the third arbitrator was not present. The 
right of the parties to have had their case submitted to three 
arbitrators under the order of reference is one thing; the 
waiver of that right, and consenting that two only should 
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hear and decide the questions submitted, is another and dif- 
ferent thing, and when an award has been made by two, the 
party seeking to set it aside for that reason should clearly neg- 
ative, in his alleged objections to it, that he did not waive any 
of his rights by consenting to, or participating in, the hearing 
of the questions submitted before the two arbitrators who 
made the award. If the party objecting did, in fact, go be- 
fore the two arbitrators and submit his case to their decision 
without objection, and was fully heard before them, or con- 
sented that the two should hear and decide it, then he should 
not be heard to object to the award because it was made by 
two arbitrators only. This was not an arbitration had under 
the special provisions of the Code providing for a statutory 
arbitration, but was an arbitration had under an order of the 
Court referring pending litigation therein to arbitration, and 
when a party seeks to get rid of the award, he will be re- 
quired to allege such objections to it as will be sufficient in 
law to have the award set aside, which was not done in this 
case. 
Let the judgment of the Court below be affirmed. 


Groover, Stusss & Company, plaintiffs in error, vs. WAR- 
FIELD & WAYNE, defendants in error. 


(McCay, Judge, was providentially prevented from presiding in this case.] 


1. A sale and delivery of cotton for cash to the amount of $50 00 or 
more, with a ‘sale ticket’’ or memorandum in writing, signed by the 
seller, is a contract binding on the buyer, under section 1950, Code, 
and the vendor can recover damages from the purchaser for the breach 
thereof in returning the cotton and refusing to pay for the same, not- 
withstanding, under section 1593, the cotton, by reason of the non- 
payment, did not become the property of the buyer, nor the ownership 
thereof given up. 

2. Under said section 1950, a sale of cotton to the amount of $50 00 or 
more, without any memorandum signed by the buyer or by some per- 
son by him lawfully authorized, or an acceptance and actual receipt of 
the cotton, or part thereof by him, and where nothing is given in 





ATLANTA, JANUARY TERM, 1874. 645 
Groover, Stubbs & Company vs. Warfield & Wayne. 


earnest to bind the bargain, or in part payment, is not binding on the 
buyer. 

8. Cotton factors can, in their own names, recover all the damages re- 
sulting from a breach of comract by the buyer of cotton from them, 
although they may be bound to pay the same, when recovered, to their 


consignors. 

. The measure of damage in such a case is the difference between the 
contract price for the cotton and the value thereof on the day of the 
breach. 

. As the jury did find, on the facts of the case, in favor of the plaintiffs, 
so far as to give them nominal damages, and as we are of opinion that 
they were probably misled by the charge of the Court on this point, 
and by the further charge limiting the right of recovery ‘to the 
amount of damages actually sustained by the plaintiffs themselves,’’ 
when it appeared in evidence that the damages recoverable would 
enure to the benefit of plaintiffs’ consignors, we think that a new trial 
should be granted. 


Statute of frauds. Part performance. Factors, Damages. 
Before J. R. Saussey, Esq., Judge pro hac vice. City Court 
of Savannah. May Term, 1873. 


Groover, Stubbs & Company brought assumpsit against 
Warfield & Wayne for $1,000 00 damages, alleging, in sub- 
stance, as follows: That on the 11th, 12th and 14th days of 
April, 1873, they sold to defendants two hundred and twenty- 
five bales of cotton, to-wit: sixty-seven bales on the 11th, 
eighty-six on the 12th, and seventy-two on the 14th, at prices 
ranging from sixteen to eighteen and a half cents per pound ; 
that within a reasonable time after the dates of the sales they 
delivered to defendants seventy-two bales, fifty-eight bales of 
which were sold to them on the 11th of April, and fourteen 
bales on the 14th; that within a reasonable time they ten- 
dered to the defendants the remaining number of bales pur- 
chased by them; that the defendants, after having received 
said seventy-two bales, refused to keep and pay for the same 
and returned them to the plaintiffs ; that they refused to re- 
ceive and pay for the remainder of the two hundred and 
twenty-five bales purchased by them; that the price and value 
of cotton declined materially between the dates of these sales 
and the time of the breaches of the contracts by the defend- 





646 SUPREME COURT OF GEORGTA. 
Groover, Stubbs & Company vs. Warfield & Wayne. 








ant, causing damage to the plaintiffs to the amount of $1,000. 
Pray process. 

The defendants pleaded the statute of frauds. 

The evidence established the allegations contained in the 
declaration. The only written evidence of the sale were va- 
rious sale tickets or memoranda, which described the cotton 
sold by marks, and stated the prices, signed by the plaintiffs. 
As a specimen, the following is attached : 


“SAVANNAH, Georata, April 11th, 1873. 
“Sold to Warfield & Wayne, on the following conditions, viz: 


“No reclamation will be allowed by us on any cotton, un- 
less the difference of qualities in any one bale is to the extent 
of one full grade; and even in such case, no reclamation to 
be allowed unless claimed ou delivery of the cotton : 


1 bale cotton cents. 

H (in half diamond)..... 8 bales cotton cents. 
14 bales cotton cents. 

at 18} cents. 


ssseereeeeeat 18} cents, 


2 bales cotton at 18} cents. 
2 bales cotton at 18} cents. 


2 bales cotton at 18} cents. 
1 bale cotton at 18} cents. 
1 bale cotton at 18} cents. 
1 bale cotton at 18} cents. 
1 bale cotton at 18} cents. 
4 bales cotton at 18} cents. 
1 bale cotton at 18} cents. 


1 bale cotton at 18} cents. 


4 bales cotton at 18} cents. 
1 bale cotton at 18} cents. 
1 bale cotton at 18} cents. 
1 bale cotton at 18} cents, 


66 bales cotton. 
‘*Groover, Stusss & Company.”’ 
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The seventy-two bales which were delivered to the defend- 
ants, the plaintifis were compelled to take back, as they would 
not pay for them. Plaintifis notified the defendants that they 
would sell the cotton on their account, and hold them respon- 
sible for the loss. They finally demanded the purchase price 
of the cotton on the 18th of April, and on the refusal of the 
defendants to pay, gave the above notice. The defendants 
gave to plaintiffs’ cashier an order for the seventy-two bales 
on the 15th, which he received subject to the approval of his 
principals. Matters thus stood until the 18th. Cotton had, in 
the meantime, declined fully one-half cent per pound. The 
weights of the bales were shown, but unnecessary here to be 
set forth. The cotton was consigned to the plaintiffs for sale. 
At the time of the purchase by the defendants the various 
consignors were notified. ‘They were also informed of the 
subsequent action of the defendants in the premises, and that 
it was the intention of the plaintiffs to institute suit for the 
damages sustained therefrom, and that they should receive 
their pro rata share of the recovery. The cotton was sold by 
sample, which were delivered to the defendants. 

Other issues were made by the pleadings and evidence, not 
material to be herein embraced. 

The Court charged the jury, among other things, as fol- 
lows: | 

Ist. That the sale tickets of the 12th and 14th of April, 
not being signed by the defendants, nor by any one by them 
lawfully authorized, are not sufficient memoranda in writing 
to take this case out of the statute of frauds. 

2d. That the plaintiffs themselves must actually have sus- 
tained damages in order to recover. 

3d. That the measure of damages in this case will be the 
difference between the contract price of the cotton and the 
price on the day of the breach. 

To each of the aforesaid charges plaintiffs excepted. 

The jury found for the plaintiffs $19 33. They assign 
error upon the above grounds of exception. 
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Howe.t & DENMARK, for plaintiffs in error. 


Ist. The action is properly brought. Plaintiffs in error 
have a right of action on these contracts ; because, 

(a) They are factors, contracting on their own credit. 

(6) The contracts are made with them in their individual 
names. (The Court charged that the plaintiffs themselves 
must actually have sustained damages in order to recover :) 
Code, sec. 2209, par. 1,3; 12 Ga., 578; Story on Agency, 
secs. 112, 393, 396, and references; 2 Par. on Cont., 2d Ed., 
84, and references; 4 Mass., 257; Smith on Mer. Law, 209. 

(c) As between factor and vendee, the former is sole owner 
of the goods: 1 Cowen, 645. 

(d) For every legal right there is a legal remedy: Code, 
secs. 2243, 3250; 4 Ga., 264. 

2d. Statute of frauds. 

(a) The memoranda in writing, though not signed by the 
defendants, nor by any one by them lawfully authorized, are 
sufficient to take the contracts out of the statute of frauds, 
because the defendants accepted them as evidences of the con- 
tracts. (The Court below refused so to charge:) 1 Ga., 220; 
25 Ibid., 391; 6 Cowen, 448, and cases cited ; 17 Barb., 613 ; 
2 Caine’s, 117; Vol. 1., Book 2, Chitty’s Blackstone, 448, 
note 15; 14 Howard, 456. 

(6) If memoranda in writing are not sufficient to take the 
contracts out of the statute of frauds, the acceptance and act- 
ual receipt by the defendants of a part of the cotton sold are 
sufficient: Code, sec. 1950, par. 7. 

(c) Further, there has been performance on one side. Side 
of plaintiffs accepted by the defendants, in accordance with 
the contracts: Code, sec. 1951, par. 2. 

(d) Again, there has been such part performance of the 
contracts by the plaintiffs as would render it a fraud of de- 
fendants’ refusing to comply: Code, sec. 1951, par. 3; 6 Ga., 
623; 14 Ibid., 685; 30 Ibid., 98; 41 Ibid., 71, 75. 

3d. Measure of damages. The Court charged that “the 
measure of damages would be the difference between the con- 
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tract price of the cotton and the price on the day of the 
breach.” 

(a) Under the facts of this case, the proper measure of dam- 
ages is the actual loss on the resale of the cotton: Code, sec. 
2940; Sedgwick on Meas. Dam., marg. p. 281, and notes; 3 
Par. on Cont., 5th Ed., 155, 209. 

4th. Verdict is contrary to the law and the evidence, 

(a) Damages are given as compensation for the injury sus- 
tained: Code, sec. 2940; 3 Par. on Cont., 155. 

(6) Where there are rules by. which damages may be meas- 
ured, the value of which may be ascertained by evidence, a 
new trial will be awarded if the finding be contrary to the 
evidence: 7 Ga., 204; 10 Ibid., 37. 

(c) Does the evidence sustain the verdict? 4 Ga., 193, 438, 
439; 21 Ibid., 69; 22 Ibid., 103, 582; 24 Ibid., 591; 34 
Ibid., 328. 

5th. Verdict contrary to the charge of the Court as to 
measure of damages: 9 Ga., 408 ; 7 Ibid., 204; 10 Ibid., 37. 

6th. Charge of the Court calculated to mislead the jury: 
12 Ga., 100; 15 Ibid., 258; 19 Ibid., 335; 25 Ibid., 184; 
30 Ibid., 241. 

7th. Verdict is so small as to justify the inference of gross 
mistake or undue bias, hence Court should interfere: Code, 
sec. 2947; 41 Ga., 76. 


W. U. Garrarp, for defendants. 


Ist. If the charge was right as to “measure of damages,” 
the hypothesis is reasonable thatthe jury, by this verdict, gave 
nominal damages, because the evidence furnishes them no 
data upon which to ground a verdict for real damages: Was 
the charge on this point correct? We say it-was: Benjamin 
on Sales, 618; and this is measure of damages claimed in the 
declaration. As tothe emphasis sought to be put upon the 
word “themselves,” by plaintiffs, reference to the charge in 
its entirety shows that the jury could have been deluded by 
no such distinction, and that no such exists therein. No plea 


Vou. L. 42, 
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was filed against right of plaintiffs to sue herein as “ factors,” 
it was, and is, admitted they could do so. 

2d. Verdict shonld have been for defendants; there was 
no sale proven; there was no memorandum “signed by de- 
fendants,” etc.: See Code, section 1950; Browne on Frauds, 
sections 365, 366, 367, 369; Smith on Mercantile Law, 618; 
Benjamin on Sales, 169, 188, 198; Williams on Personal 
Property, 36, 40; Phillips on Evidence, vol. 3, p. 352; Lin- 
ton & Company vs. Williams, 25 Ga., 395. 

3d. “Part performance” is relied on, however. This is a 
suit on many small contracts, so called. The seventy-two 
bales delivered could not bind as to the one hundred and fifty- 
three not delivered, because it was not a lumping sale ; each 
“lot of cotton” stood for itself. This was a series of cash 
sales, As to the seventy-two bales delivered, the exception 
to the statute was not satisfied, because the title remained in 
the vendors: Code, sections 1589, 1590. “The cotton was 
not our property, nor was ownership of vendors given up :” 
Browne on Frauds, sections 316, 317, 321, 322, 325; Smith’s 
Mercantile Law, 612, and cases cited; Phillips on Evidence, 
vol. 3, p. 366; Benjamin on Sales, 131, 134, 140, 141; 47 
Barbour’s Reports, 556 ; 42 Ibid., 73. 

4th. Equally upon the strength of the above authorities, 
section 1951 of Code does not apply ; the “title” did not pass 
out of vendors, the plaintiffs. 

5th. This case comes up by “writ of error,” no motion for 
“new trial” having been made. Evidence cannot be con- 
sidered: See Crim vs. Sellars, 37 Ga., 326; McCrary vs. 
Perry, 40 Ibid., 256; Whitlock vs. Gains, 28 Ibid., 26; Tate 
vs. State of Georgia, 48 Ibid., 37. This Court cannot grant 
a new trial; it can affirm or reverse the judgment: See Code, 
section 218. It has granted a “new trial” on the other power 
stated in said section: See Wynn vs. Smith, 40 Ga., 458; but 
therein a new trial had been moved for. 
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TripPE, Judge. 


1. Section 1950, Code, paragraphs 1 and 7, is but a repro- 
duction of the 17th section of the statute of frauds, in so far 
as it applies to this case. The 7th paragraph of the section 
makes the contract binding when “the buyer shall accept part 
of the goods sold, and actually receive the same.” In this 
case there were three distinct sales of cotton, to-wit: on the 
11th, 12th and 14th days of April, 1873. That sold on the 
11th, and part of what was sold on the 14th, were accepted by 
the buyers and actually received by them. The reply made 
to this is, that as the cotton was sold for cash, and as, by sec- 
tion 1593, Code, it “shall not be considered as the property 
of the buyer, or the ownership given up until the same shall 
be fully paid for, although it may have been delivered into 
the possession of the buyer,” the conditions of the statute of 
frauds were not complied with, and plaintiffs cannot recover. 
It is not necessary to notice at large the point involved in this 
position. It might be sufficient to say that this is not an ac- 
tion for goods sold and delivered, when it might become nec- 
essary for the seller so to part with the dominion of the goods 
sold as to make them the property of the buyer, but it is a 
suit for damages for a breach of contract. Such an action 
may often be sustained and meet the demands of the statute, 
where one for goods sold and delivered could not be. But 
we do not think the section quoted (1593) has any such effect 
as is claimed for it. It was simply intended to protect the 
owner of cotton and other products against fraudulent pur- 
chasers ; for the next section makes it penal for the purchaser 
to dispose of such commodities without paying for them. It 
surely, whilst passed for the benefit of the owner, could not 
have been meant to give power to a purchaser to buy, accept 
and receive such products and then refuse to execute the bar- 
gain by paying for them, on the ground that they were not 
his property, and when they were not his, merely because he 
had not paid for them, This guaranty or protection, secured 
by special statute to the owners of such articles, never was 
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designed to affect any rights they had as sellers, under section 
1951; nor do we think it touches the construction to be given 
to that section. If the buyers accepted the cotton sold at any 
one or more of the sales, or part thereof, and actually received 
the same, they were bound by the contracts under which the 
receipts and acceptances were made, and were liable in dam- 
ages for refusing to perform such contracts. 

2. But if, under any of the contracts of sale, there was no 
memorandum, or in the language of section 1950, no “ prom- 
ise” was signed by the parties to be charged therewith, and 
no acceptance and actual receipt of the cotton, or part thereof, 
by them, and no earnest or part payment, the buyers were 
not bound by that contract. Plaintiffs claim that the “sale 
tickets” made out by themselves of the sale made on the 12th 
of April, were sufficient to meet the demand of the statute, 
although there was no acceptance and actual receipt of the 
whole or part of the cotton by defendants, It has been here- 
tofore stated that the section 1950 of the Code, so far as it 
applies to this case, was but a reproduction of the 17th sec- 
tion of the statute of frauds. The latter requires “that some 
note or memorandum in writing of the said bargain be made 
and signed by the parties to be charged by such contract,” 
ete. The former, in order to make the contract “ binding on 
the promisor,” provides that “the promise must be in writ- 
ing, signed by the party to be charged therewith.” But we 
do not determine that these differences between the two affect 
the construction to be given to them. As to the term “ party” 
being used in one and “parties” in the other, which is also the 
ease in the 4th and 17th sections of the statute of frauds, it 
has been often held that the difference in these two made no 
distinction in the construction to be given to both: Browne 
on Frauds, section 365, and cases cited; Broom’s Commenta- 
ry on the Common Law, 421. Nor do we pronounce whether 
the construction of the section in the Code is different from 
what it otherwise would be, on account of the change of the 
words “ note or memorandum” to the word “promise.” In 
the case before us there was neither note, memorandum, or 
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promise in writing, signed by the party sought to be charged. 
As to the “sale tickets” made out by the sellers and signed 
by them, although it might have been sufficient to bind the 
plaintiff, it was not binding on the buyers. Benjamin, in his 
work on Sales, page 174, says: “Under both sections (of the 
statute of frauds) it is well settled that the only signature re- 
quired is that of the party against whom the contract is to be 
enforced. The contract, by the effect of the decisions, is good 
or not at the election of the party who has not signed.” In 
support of this he cites, Allen vs. Bennett, 3 Taunt, 169 ; 
Thornton vs. Kempster, 5 Taunt, 786; Laythoarp vs. Bryant, 
2 Bingham, (North Carolina,) 735. The same rule is stated in 
1 Greenleaf’s Evidence, section 268, which says: “ Neither is 
it necessary * * * that both (parties) be legally bound to the 
performance (of the contract,) for the statute only requires it 
to be signed by the party to be charged therewith, that is by 
the defendant against whom the performance or damages are 
demanded.” See, also, Clason vs. Bailey, 14 John, 434, where 
the question is fully discussed, and many authorities cited, 
recognizing that where one party signs the contract it may be 
good to charge him with the performance of it, when he could 
not enforce it against the other: Browne on Frauds, section 
366; Western vs. Russell, 3 Vesey & Beame, 192; Hawkins vs. 
Holmes, 1 Peirre Williams, 770. Many other cases might be 
cited where an action has been maintained on a contract 
signed only by one of the parties. But I have not found 
one, unless it was brought against the party who did sign. 
In the case of Clason vs. Bailey, supra, the Chancellor, in 
pronouncing the opinion, said: “It appears to be settled that 
though the plaintiff has signed the agreement he never can 
enforce it against the party who has not signed it. The 
remedy in such case is not mutual. But notwithstanding 
this objection, it appears from the review of the cases that 
the point is too well settled to be now questioned.” Linton & 
Company vs. Williams, 25 Georgia, 391; Douglass vs. Stears, 
2 Nott & McCord, 207, were cases against the parties who 
signed, and so is every case which I have been able to find. 
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In sustaining the actions in such cases, expressions have fre- 
quently been used, implying that there was a mutual obliga- 
tion resting on the parties which each could enforce against 
the other, although but one may have signed the contract. 
But, as stated, I have seen no case where judgment has been 
given affirming a recovery had in an action brought by the 
one who signed, on the ground that both parties were bound 
because the plaintiff himself had made a memorandum and 
affixed his own signature. 

3. Where cotton factors sell cotton consigned to them, they 
may, in their own names, recover the damages resulting from 
a breach of contract by the buyer, although they may be 
bound to pay the same, when recovered, to their consignors. 
They have a special property in the cotton. They have a 
lien on it for their commissions, which commissions attach on 
the very damages they may recover, and would be increased 
thereby. We did not understand this to be controverted. 

4. The measure of damages in such cases is the difference 
between the contract price for the cotton and the value thereof 
on the day of the breach: Benjamin on Sales, 559, and the 
authorities there cited. In Barrow vs Arnaud, 8 Queen’s 
Bench, 604, the rule is stated to be “the difference between 
the contract and the market price of such goods at the time 


’ and the reason assigned for such a 


the contract is broken ;’ 
measure of damages is, “that the seller may take his goods 
into the market and obtain the current price for them.” 

5. The Court, in the charge to the jury, limited the plain- 
tiff’s right of recovery “to the amount of damages actually 
sustained by themselves.” This may have misled the jury, 
and probably did. As heretofore stated, although the plain- 
tiffs might be bound to pay over to the owners of the cotton 
whatever they recovered in the suit, less their commissions on 
the same, they yet were entitled to maintain the action for the 
whole amount of damages occurring from the breach of the 
contract. Their commissions would be but a small per cent- 
age of this—say two and a half. per cent. That two anda 
half per cent., or the amount of the commissions, was the 
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real and actual damage to plaintiffs. Counsel for plaintiffs 
claim that these commissions were just what the verdict was 
for. We cannot say as to this; but as the jury did find for 
the plaintiffs on the main question, to-wit: that there was a 
breach of contract by the defendants, and as they were prob- 
ably misled by this charge of the Court, we think there should 
be a new trial. It might be added that the charge, in so far 
as it was stated that the “sale tickets” of the 14th of April, 
as it was not signed by the defendants, was not sufficient to 
take the case out of the statute of frauds, seemed to ignore 
the fact that part of the cotton sold that day had been deliv- 
ered, and was accepted and actually received by the defend- 
ants. If so, they were bound by the contract for the purchase 
that day made. si 
Judgment reversed. 








APPENDIX. 


On Monday, December 15th, 1873, during the July term 
of the Court, at the instance of the Honorable Richard H. 
Clark, a committee was appointed to report at the next term 
a memorial commemorative of Isaac E. Bower, Esq., lately 
deceased. 

At the next term, on Tuesday, February 24th, 1874, said 
committee submitted the following report : 


“We, whose signatures are hereto attached, were appointed 
a committee to report at this term a tribute to the memory of 
the Honorable IsAac E. Bowrr, a member of this bar, who 
died at Bainbridge, Georgia, on the 7th October, 1873, in the 
sixty-third year of his age. 

“His native place was Milledgeville, Georgia, and the date 
of his birth, 28th February, 1811. His father was Isaac 
Bower, and his grandfather John Bower, who was a sculptor, 
of Providence, Rhode Island, and there died, in the year 
1803. In 1823 his father moved with his family to the 
Arkansas territory. Isaac E. Bower there remained until 
1831, when he returned to Georgia. In 1833 he began the 
study of law. During this period he attended the lectures of 
Judge Gould, of Augusta, Georgia, and in 1835 was admitted 
to practice. He soon settled in Talbotton, Georgia, where he 
married Miss Adeline B. Breedlove, who survived him. From 
Talbotton he moved to Cuthbert, Georgia, where he resided 
for some ten years. From there to his plantation in Baker - 
county, and in 1867 he settled in Bainbridge, to resume the 
general practice of his profession, which he had continued, 
within certain limits, while living a plantation life. 

“Tn discharging the duty assigned, we do so with the con- 
sciousness that there is nothing we can say that will lessen the 
grief of hearts that mourn, or that can exalt, with those who 
know him, the beautiful character of our deceased brother. 
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Yet it is a duty the living owe the virtuous dead to place 
some memorial in their honor on record. When men have 
been in continuous social intercourse, and death enters the 
circle, bearing off a victim, the survivors should be as ardent 
to cherish his memory as to respect or love him while living. 
There is no profession or other pursuit in life where each one 
is so much the equal, friend and brother of the other as in 
that of law. The bar is a social as well as a legal organiza- 
tion. The death of one comes home to all, and is felt ina 
variety of ways. On each assembling after each sad event 
we number one less. There is a chair vacant, a presence gone, 
and a voice silenced forever. It sometimes is a voice musical 
in tone and eloquent in expression, that for many years has 
charmed all who heard. The vacuum thus created is palpa- 
ble, and is painfully felt. There shall be no more encounter 
of logic or humor in friendly strife; and as this is over for- 
ever, for it we love the departed the more. The contention 
for a principle, that the right may prevail, sanctifies the con- 
flict and endears legal adversaries. 

“The true lawyer has a profound love for justice and liberty, 
and he makes his professional life square with his private life. 
He is loyal to truth, the friend to the weak and the enemy of 
oppression in all its forms. The conscious rectitude of defend- 
ing the poor and helpless against wrong, affords a compensa- 
tion which the gold of the rich cannot supply. Such a law- 
yer, in the words of a famous modern author, ‘belongs to 
the great souls who love justice, and who love law, as the 
means by which justice is done.’ 

“To this noble class of lawyers belonged our deceased bro- 
ther. The same virtues he practiced in his intercourse with so- 
ciety governed his professional conduct. He did not have one 
character out of the Court-house, and another in it. With 
him what was dishonorable in the man was dishonorable in 
the lawyer. His moral sense was as keen as his intellect was 
comprehensive. These, in harmonious blending, placed him 
in the front rank of our profession. His mind was logical, 
closely discriminating, and capable of a subtle analysis. He 
was always fervently in earnest, and aspired more to the faith- 
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ful and successful discharge of duty than to win applause, 
either from bench, bar, or audience. He had a quiet, gentle 
manner, and a dignified yet social reserve in all his associa- 
tions. Sensitive about his own, he was always considerate of 
the rights and feelings of others. He never indulged in wordy 
declamation, and his arguments were confined to the point 
without superfluity. If his cause was strong his fertility of 
mind made it stronger; if weak, the same resource gave it 
the appearance of strength. He was always calm and self- 
poised. His forensic efforts were easy and natural, with a 
freedom from all strain of mind or labor of utterance. What- 
ever his side, he was a dangerous adversary, and however in- 
tellectual his antagonist, he would have need for all his power. 
He was skilled in ‘the cut and thrusts,’ of polemics, and if 
there was a weak place in his adversary’s armor he would 
find and pierce it. His pure private and professional char- 
acter gave him influence with juries, and his clear arguments, 
supported by an unusual familiarity with authority, made 
him formidable before the Courts. He was simple in his 
tastes, temperate in his habits, and amiable in disposition. 
Contests at the bar, or elsewhere, were repugnant to his na- 
ture. He loved peace and retirement, but when duty called 
he entered the conflict bravely and bore himself gallantly. 
“Tt was in the seclusion of home and in the pursuit of agri- 
culture he found the most enjoyment. As already disclosed 
for many years he resided upon his farm. It was far from 
city or village and in the midst of a deep forest, in the county 
of Baker. It was just such a spot as a man might be expected 
to select who had passed so much of his boyhood’s life in the 
wilds of our frontier. From his cot ‘below the pine,’ he 
could go forth ‘to till the soil” or ‘tend the flock.’ It was 
on the banks of a stream singularly beautiful, none perhaps 
more so, and such an one if Burns had seen would have in- 
spired him as much as the Ayr or the Doon. From this 
beautiful rural spot, so the opposite of a lawyer’s life of 
Jabor and strife, the transition to the town of Bainbridge to 
again embrace it, was, to him, easy and natural. As when he 
was farmer you would never suspect he had been lawyer, so 
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when lawyer that he had been farmer, and with such quiet and 
placidity did he lay down the one and take up the other, or 
practice them together. 

“The same even temperament and love of quiet caused him to 
decline all political offices or the ways of seeking them, but 
he was twice called from his retirement by his fellow-citizens 
to represent them in the State Convention of 1865, and as 
Senator in the Legislature of 1865 and 1866. His mind being 
judicial in its nature and culture, his disposition amiable and 
impartial, he was fitted by nature and education for the bench, 
and had he been more demonstrative and self-asserting would 
have been thus promoted before he had reached the meridian 
of his long legal career of nearly forty years. During the war 
he was past the age for general and active service in the field, 
but did serve as captain of a company of State troops. He 
was emphatically a man of duty ; that word was the shibboleth 
of his life, and having satisfied his conscience he was indiffer- 
ent to censure and not changed by praise. 

‘His heart was with his ‘native land’ in the recent fearful 
struggle, and he shared largely in our common calamity. Its 
close found him well over on the sunset side of life. Like 
many such, life to him had lost its charm and become bur- 
densome. He was daily looking and ready for the summons, 
which would remove his load, and bring in its stead the rest 
and peace of the grave. For this he patiently waited with 
christian faith and resignation. Expressive of this feeling, 
there was found among his papers some verses, dated and 
written on the national holiday of the 4th of July preceding 
his death in October. The first reads: 


‘Oh, I am waiting—ah, why should I stay, 

In a world so lonely, so cheerless and dreary ; 
My early companions have all flown away, 

And left me—so weary—so weary.’ 


“ And the sixth: 


‘ But, tho’ lonely, my God, I am content to stay, 
And bide thy good will, tho’ lonely and dreary, 
Till thy voice shall call my spirit away, 
Where the trusting soul is nevér more weary.’ 





APPENDIX. 661 


“His ‘dreary and weary’ body had not long to ‘wait.’ 
When the pestilence last fall entered the little city of Bain- 
bridge, in grim mercy, it claimed him for its first of many 


victims. 

“The domestic life of such a man must have been, as it was, 
blessed with the love and happiness of wife and children. He 
died, as he must have desired, in the retention to the last of 
speech and intellect, with all his family around him, of whom 
he took an affectionate and final farewell, and then quietly sank 
to his everlasting rest. 

“Tn conclusion, we recommend the adoption of the above by 
the Court and bar, as an expression of the love and respect 
they bore our deceased brother, and the high estimate they 
placed upon his professional career; that it be entered upon 
the minutes, and a certified copy thereof be presented to his 
family. 

(Signed) “RicHAaRD H. Ciark, 
“ RicHarD F, Lyon, 
“Joun C. RurHerrForp, 
“WitiiaM E. Suir, 
“C. B. Wooren, 
Committee.” 


The Court ordered as requested. 
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ABATEMENT. 


When on the trial of an affidavit of illegality to an exe- 
cution, the Judge held the judgment to be dormant for 
want of an entry within seven years, and the next day 
the plaintiff sued out a scire facias to revive, and sub- 
sequently to this suing out of a scire facias he filed a 
bill of exceptions to the judgment of the Judge, but 
afterwards withdrew it: 

Held, that the pendency of the bill of exceptions could not 
be pleaded in abatement to the scire facias. Bridges 
et al., vs. Thomas, adm’r 


ACKNOWLEDGMENT OF SERVICE. 
See Service, 1, 6, 13, 14, 15. 


ACTIONS. 


If payment beyond the rate specified in the charter be 
made voluntarily by the shipper, through mere ignor- 
ance of the law, or paid “where the facts are all known, 
and there is no misplaced confidence, and no artifice, 
or deception, or fraudulent practice is used by the other 
party,” an action will not lie to recover it back. Ar- 


nold & DuBose vs. Geo. R. R. and B’g Co 
ADMINISTRATORS AND EXECUTORS. 


. When a portion of the assets of an estate consists of 
an interest in a partnership of which the deceased was 
a member, it is the duty of an executor who knows 
the fact, to take notice of the claim in his inventory 
and return it to the Ordinary, but a failure to do this, 
though an act justifying suspicion, does not require the 
executor to be charged with the nominal value of such 
interest, and he may show what was its real value. 
Moses et al., v8. Moses, ex’ 1 ....s.ceecesscees dadebensbannenne 


- When, within a reasonable time after qualification, the 
executor has a settlement with a surviving partner of 
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the deceased, and receives from him, as the deceased’s 
interest, part of the assets of the partnership in kind, 
such settlement is to be considered prima facie as a 
fair one, and if there be no affirmative evidence to the 
contrary, a jury is authorized to act upon it as a just 
and proper settlement. bid. 


. When an executor buys from a surviving partner of 
the deceased an interest in the partnership, giving his 
own note, and subsequently takes from the surviving 
partner that note as part of the deceased’s share in the 
partnership, and substitutes in his hands, as executor, 
for that note other good and well secured notes belong- 
ing to himself as an investment of the money for the 
estate, such acts are not illegal, though they justify 
and require a close scrutiny into the good faith and 
bona fides of the transaction. Ibid. 


. When the assets of an estate came into the hands of 
an executor in October, 1860, and were mostly in pro- 
missdry notes, and the legatees were most of them cit- 
izens of New York, and the executor made no returns 
to the Ordinary during the war, but managed their 
own affairs in this State, keeping books and making 
entries therein of his transactions, and in 1865 made 
a full return of his acts to the Ordinary, and procured 
from him a special order excusing his failure to make 
returns during the war and allowing him his commis- 
sions : 

Held, that a verdict of a jury is not illegal which recog- 
nizes the executor as not in default for failing to made 
returns during the war, and which excuses him for 
losses upon investments made in good faith, and under 
such circumstances as other prudent men acted. Ibid. 


. Until the adoption of the Code, 1st of January, 1873, 
there was no particular fund or bonds in which trus- 
tees were required by law to invest, and investments 
made as other prudent men invested their funds, if 
made in good faith, will protect an executor if he be 
guilty of no illegality. did. 

. It is not improper for a jury to allow an executor rea- 
sonable counsel fees for advice and aid in the manage- 
ment of an estate and making returns. But when 
the legatees file a bill against the executor for an ac- 
count charging a devastavit, it is improper and illegal 





INDEX. 


to allow the executor counsel fees for defending the 
pill unless it plainly appear that there are such com- 
plications and conflicting claims among those interest- 
ed in the estate as to make it necessary for the interest 
of the parties, that the settlement should be by a de- 
cree of the Court. bid. 


. A wife’s share of her deceased father’s real estate, not 
distributed, but remaining undisposed of between the 
heirs, the same being wild lands, is not so in posses- 
sion of the husband as to bar the wife’s right of sur- 
vivorship, if he dies before it is distributed or divided. 
Hooper vs. Howell, guardian, ....0+seccseseceeees wennnsailion 

. An administrator’s sale is not void if he have proper 
and legal authority to sell. If he fail to comply with 
the law as to the mode of sale, the sale is voidable ex- 
cept as to innocent purchasers. Patterson vs. Lemon. 


. Under sections 2518, 2519 and 2520, of Irwin’s Re- 
vised Code, the place of sale of lands by an adminis- 
trator may be either in the county having jurisdiction 
of the administration, or in the county where the land 
lies, according to the discretion of the Ordinary in each 
case; and if land be sold in either county without such 
special direction, the sale is not void, but voidable only 
accordingly as the present owner of the land is or is 
not an innocent purchaser. Ibid. 


10. Where land lying in the county of Fulton was sold 
at administrator’s sale, in said county, in the usual 
mode, and the deed to the purchaser recited the judg- 
ment of the Ordinary of Cobb county authorizing a 
sale and that the sale was after due advertisement had, 
at public auction, on the first Tuesday of the month, be- 
tween the usual hours, at the Coyrt-house door of Ful- 
ton county, and the purchaser at the sale afterwards 
sold to another, who had no notice of any irregularity 
in the mode of sale: 

Held, that if the order to sell in fact existed, the sale 
could not be avoided by the heirs-at-law as against 
such second purchaser, on the ground that the Ordi- 
nary had passed no special order directing the sale to 
be had in Fulton county, unless he had notice of the 
want of such special order. bid. 





11. An administrator with temporary letters granted by 
the Ordinary, may institute suit for the purpose of col- 
VoL, L. 43. 
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lecting the effects of the deceased, and if permanent 
letters are granted pending the action, the general ad- 
ministrator thus appointed may be made a party to the 
action. Ewing et ux., adm’r, and adm’x, vs. Moses, 
DE Verirdsnsrtvischicans citevetanvetacevenstntsnensnecelesseits 


12. Whatever may be the remedies that have been pro- 
vided by statute against administrators and their secu- 
rities, the concurrent jurisdiction of equity over the 
settlement of accounts of administrators is specially re- 


tained by section 2600 of the new Code. bid. 


13. An account was contracted and due in September, 
1862. Administration was granted on the estate of 
the debtor in September, 1869, it not appearing in the 
record when he died. Suit was instituted on the ac- 
count in October, 1871 : 

Held, that the action was barred by the statute of limi- 
tations of March 16th, 1869. Even though the plain- 
tiff may not have been entitled to have brought suit 
against the administrator by the first of January, 1870, 
which we do not determine, the spirit and equity of 
the statute require that it should have been commenced 
within a period after twelve months from the grant of 
administration, which was equal. to the time allowed 
by the statuté for bringing suits on such debts, to-wit : 
from the date of the passage of the Act to the first of 
January, 1870. The Moravian Seminary, etc., vs. At- 
wood et al., Adm’r's...+.+0+4+ sonensrenioasonsens asenene sensese 


14. The testator, by his will, authorized his executors to 
sell his property upon such terms as to notice or credit 
as they might, in their sound discretion, deem best : 

Held, that the executors had the power to sell the prop- 
erty without an order from the Ordinary, either for 
cash or credit, and upon such notice as they, in their 
sound discretion, might deem best ; but in all other re- 
spects they were bound to comply with the law regu- 
lating such sales. Jackson et al., ex’rs, vs. Williams et 
AL .ccccceee coccceses seboonessesrccesoseceoseoee eseeses pecccsseus 


ADMISSIONS. See Evidence, 10. 
ALIMONY. See Divorce. 


AMBIGUITY. See Evidence, 4. 
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a AMENDMENT. 


1. After a bill seeking discovery has been answered, the 


complainant cannot amend his bill so as to waive dis- 
covery, and thus get clear of the defendant’s answer. 
Allen, ad’r, vs. Woodson, ex’1, et dl.....++. haseninniasiensiain 


. When a bill was filed against the administrator of a 


deceased partner seeking an account of certain partner- 
ship funds which it was alleged had been collected by 
the partner and misapplied, and pending the suit and 
after the Ist of January, 1870, the bill was amended 
sod as to charge, in addition, that said deceased partner 
had also received to his own use the rents of certain 
real estate belonging to the partnership, and that he 
had not accounted therefor : 


Held, that the amendment did not introduce a new cause 


of action, but only added an item to the original cause, 
and if the plea of the statute of limitations was not 
good to the original suit, it was not good to the amend- 
ment. Ibid. 


3. Where there is a levy upon land entered by the sheriff 


upon an execution, but by mistake the entry is not 
signed by the sheriff, the failure to sign is not fatal to 
the levy. The sheriff may amend it by adding his 
signature. Sharp vs. Kennedy........cceccecececeveceesees 


4, Where a declaration was filed and process attached 


against a corporation, and a regular return made by 
the sheriff that the defendant was not to be found, and 
that the president of the corporation was dead, the 
plaintiff is not entitled, after the lapse of five terms of 
the Court, without having taken any further action, or 
showing sufficient legal reason for the delay, to amend 
the process so as to make it returnable to the then en- 
suing term, and to perfect service by publication un- 
der section 3370 of the new Code. Branch vs. Me- 
chanics’ Bank...... subdansnenseasinein jonianes snbienne. aeanees ‘ 


5. Where a creditor’s bill was filed against a railroad 


company and a decree had, adjudicating the dignity 
and priority of the various claims before the Court, 
and directing the sale of the road, a creditor, who was 
a party to such decree, cannot subsequently, but before 
the distribution of the proceeds of such sale, by an 
amendment to the original bill, set up a preferred 
claim held by him as collateral security for the in- 


53 


208 


413 
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debteduness passed upon by such decree. Clews & Co. 
vs. Brunswick & Albany R. R. Co, et al 


6. The creditor’s debt was contracted in 1859 and the 
bill was filed in 1869, originally against the adminis- 
trator, the purchaser and his vendor, and the widow 
of the intestate who had taken dower, charging notice 
of the lien on each, and praying a sale of the land for 
the discharge of the vendor’s lien. By amendments 
made after January 1st, 1870, all parties defendants 
were stricken from the bill, except the administrator 
and the first purchaser, who, it was charged, had not 
paid for the land. The prayer was also amended, ask- 
ing judgment on the debt against the administrator, 
and that the purchaser be decreed to pay his debt due 
the estate to complainant, and praying an injunction 
restraining the collection of the debt due by the pur- 
chaser : 

Held, that no necessity was shown why the purchaser 
should be a party, or for the relief prayed against him, 
or for any injanction, and the bill should have been 
dismissed as to the purchaser. Atkinson vs. Keith, 
adm’r, et al......+++ beUbANd eensenndnoesebiee weonssanenessi 


. The amendment to the prayer was a proper amend- 
ment and the bill was not, on account thereof, demur- 
rable, on the ground that the relief then prayed was 
barred by the Act of March, 1869. Ibid. 


APPEALS. 


The Constitution of 1868 intended to provide for an ap- 
peal to the Superior Court from the judgments of Jus- 
tices of the Peace, in all cases where the amount in 
controversy between the parties was over $50 00, 
whether that controversy originated in a claim case or 
in any other class of cases of which the Justices of the 
Peace had jurisdiction to hear and determine. Burts 
08. FArrar..c.ccceese- stndin anebes so neneseees eoseccuce 


ARBITRAMENT AND AWARD. 


. An exception to an award relating to the testimony 
will not be considered in this Court, where the evi- 
dence is not in the record, and does not appear to have 
been exhibited to the Court below. Phipps vs. Tomp- 
kins et al...... a eecceccccccccoess ooccccccccccccccccscscsoocese 641 
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2. Where pending litigation, by consent, was, by an order 
of Court, referred to the decision of three arbitrators, 
two of them being named, they to select a third, and 
the questions at issue were heard before the two arbi- 
trators named, who made an award, it is incumbent on 
the party excepting to the award on the ground that 
the matters in dispute were not heard before three ar- 
bitrators, to negative all presumptions in favor of the 
award by alleging either that he was not present when 
the award was made, and was not heard before the two 
arbitrators, or that he objected at the time to proceed- 
ing before them. Ibid. 













ASSIGNMENT. See Debtor and Creditor, 4. 






ATTACHMENT. 


1, When a defendant in an attachment is adjudged a 
bankrupt within four months after the issuing of the 
attachment, and the assignee comes in the Court where 
the attachment is pending and makes it known that the 
defendant has been so adjudged a bankrupt, and moves 
to have the attachment declared dissolved : 

Held, that the Court ought to grant the motion, and that 
it was not necessary for the assignee to make himself 
a formal party to the attachment before moving to have 
it declared dissolved. Louden, assignee, vs. King...... 302 













bo 


. An attachment was, by mistake, levied on the wrong 

lot of land. Judgment was entered in pursuance with 

the levy. The plaintiff filed a bill to correct the mis- 
take. This proceeding was dismissed at the trial term 

on demurrer: 
Feld, that such dismissal was error. A Court of equity 
having obtained jurisdiction, should have proceeded 

to have heard the case, and have rendered such decree 
as the ends of justice might have required. Wardlaw, 
OMNES, tt. WI 1 s0ccsensttcs. cennmataiaincintncidiiendn UE 










3. Where lot two hundred and eighty-seven is intended 
to be levied on by an attachment, but the entry of the 
sheriff describes lot two hundred and sixty-eight by 

mistake, there has been, in fact, no levy made on the 

right lot. Ibid. 
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ATTORNEY. 


1. It is not improper for a jury to allow an executor 
reasonable counsel fees for advice and aid in the man- 
agement of an estate and making returns. But when 
the legatees file a bill against the executor for an ac- 
count, charging a devastavit, it is improper and illegal 
to allow the executor counsel fees for defending the bill, 
unless it plainly appear that there are such complications 
and conflicting claims among those interested in the 
estate as to make it necessary for the interest of the 
parties, that the settlement should be by a decree of the 
Court. Doses et al. vs. Moses, e271......000 seeccesececeees 


. Where a balance of money collected on an execution 
remained in the sheriff’s hands, which he was notified 
was claimed by the attorney for the plaintiff in fi. fa. 
as his fee, and after such notice judgment was rendered 
against him on a process of garnishment sued out at 
the instance of a creditor of said plaintiff, he making 
no defense, which judgment he satisfied, it was not error 
in the Court, on the hearing of a rule nisi requiring 
him to show cause why lie should not pay over such 
balance to the plaintiff’s attorney, to make the rule 
absolute. Gray, sheriff, vs. Maxwell, trustee... ........ 108 


In a declaration claiming damages for words calculated 
to injure the plaintiff’s reputation as an attorney at law, 
it is not sufficient to allege that the defendant was an 
attorney, it must be stated and proven that the words 
were used “in reference to his profession.” VanEpps 
vs. Jones ecccnecerorsrocecoososcaccensce anseccsssocoes 


4. When an administrator was sued in ejectment, and 
contracted with an attorney to defend the suit, and 
agreed to give him one-half the land if the defense 
was successful, and the attorney so employed procured 
another attorney to represent him at the trial, and the 
defense proving successful, the administrator sold the 
Jand under an order of the Ordinary, had it bid off for 
himself and the substituted attorney, and then divided 
the land between himself and the substituted attorney, 
and the attorney first employed filed a bill against the 
administrator and the substituted attorney for a spe- 
cific performance of the original agreement : 

Held, that it was not error for the Chancellor to charge 
the jury that a bill for specific performance would lie 
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in such a case against the administrator and the sub- 
stituted attorney. Stansell vs. Lindsay et dl....+.+1+0008 


5. A mortgage is not illegally foreclosed because the affi- 
davit of the mortgagee for foreclosure is made before 
a Notary Public who is also an employee in the office 
of the attorney at law, employed by the mortgagee to 
foreclose the same. Groodrich et al. vs. Williams....... 425 








6. Where an instrument is produced, signed by the plain- 
tiff in error, stating that the case was carried to this 
Court without authority from him, and consenting to 
its dismissal, his counsel will not be permitted to pro- 
ceed with said litigation for the recovery of their fees, 
except upon showing that the case had been settled by 
the defendants in error with notice of the contract un- 
der which they were to be compensated. Green vs. 
Stringfellow ef al......scccccccrssccescoecees pore Seawenese . 486 


7. Knowledge that the movants were of counsel, and that 
their client was insolvent, is not such notice. Ibid. 


8. Under the facts in the record, the decision of the Judge 
to whom the whole matter was submitted, refusing the 
compensation asked for, was not contrary to law, and 
there was no error in overruling the motion for a new 
trial. Hines & Hobbs vs. The Brunswick and Albany 
KE. BR. Co. B Bu cccscccccsssccscesvscocese seseses esasnnonson - 563 


9. Where an attorney recovers different parcels of land 
for his client, under a written agreement that the at- 
torney should have a particular lot so recovered for his 
services, and there is no evidence of fraud, or that the 
services were not worth what was contracted for, the 
attorney, under section 1979, Revised Code, can claim 
such lot against the lien of a judgment existing against 
his client at the time the agreément was made, the 
more especially if the creditor never sought to enforce 
his judgment against the land until subsequent to its 
recovery, after a protracted litigation on the part of 

defendant and his attorney. Walton vs, Little ....... -- 599 


AUDITOR. 


Where the Court, at a regular term, appoints an auditor, 
in a case involving matters of account, with the powers 
as provided in section 4202 of the Code, and no ex- 
ceptions thereon are certified, filed, ete., during the 

term as by law prescribed, it is too late when the aud- 
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itor proceeds to act in vacation, to object to his ap- 
pointment, or to the powers conferred on him, or to 
make such objections the ground of exception to his 
report. Tutt v9. Land.......cccccreccsccccrsevccese socsccese 


BANKRUPT. 


1. A purchaser of property at an assignee’s sale in bank- 
ruptcy, under an order of the Register to sell subject 
to incumbrances generally, is not estopped from deny- 
ing that a particular incumbrance is a good and valid 
incumbrance, and he may show that a mortgage on 
the property purchased, was made by the bankrupt in 
fraud of his creditors, and is therefore void. Murray 
& Co. et al. vs. Jones et al 


2. A bona fide purchaser without notice of a promissory 
note and mortgage to secure it, who buys before the 
debt becomes due, is protected against a defense, that 
the mortgage was made by the debtor in anticipation 
of bankruptcy and to defraud his creditors. Ibid. 


. When a defendant in an attachment is adjudged a 
bankrupt within four months after the issuing of the 
attachment, and the assignee comes in the Court where 
the attachment is pending and makes it known that 
the defendant has been so adjudged a bankrupt, and 
moves to have the attachment declared dissolved : 

Held, that the Court ought to grant the motion, and that 
it was not necessary for the assignee to make himself 
a formal party to the attachment before moving to 
have it declared dissolved. Louden, assignee, vs. King. 302 


BILL OF EXCEPTIONS. 
See Practice in Supreme Court. 


BONDS. 


1. Bonds owned by citizens and residents of the city of 
Augusta on corporations, or individuals resident out 
of the city, are property within the city, so as to be 
subject to taxation by the city authorities, under their 
general power to assess a tax upon property within the 
limits of the city. City Council of Augusta vs. Dun- 
OOF ctv. anresaciccsosscspiense scese 


. Under the laws of this State, a municipal corporation 
cannot levy a tax on the bonds issued by the State, 
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even though they be property within the corporate 
limits. It is not to be presumed that the State in- 
tended, without an express grant to that effect, to con- 
fer upon a municipal corporation a power thus to de- 
preciate the State securities, and do what the State 
itself ought not to be presumed to have done in the 
absence of clear language so declaring. bid. 


3. In 1857 the Legislature passed an Act making the 
county of Floyd a corporation, and declared that it 
should be represented in its corporate capacity by the 
Inferior Court of said county. The Act further pro- 
vided that on the first Monday in February, 1858, or 
at any time thereafter which shall be determined, or- 
dered and published by the Inferior Court, the people 
of the county should vote on the question of subscrip- 
tion or no subscription, and that the returns of the 
election should be made to the Justices of the Inferior 
Court, who shall consolidate the same and enter the 
result upon the minutes of the Court. The Act fur- 
ther provided that if a majority of the votes should 
be for subscription, the Inferior Court should sub- 
scribe to not less than fifty nor more than one hundred 
thousand dollars of stock in the Georgia and Alabama 
Railroad, and issue bonds of the county of Floyd there- 
for to said company, payable not exceeding ten years 
from date, bearing seven per cent. interest, payable 
semi-annually at such place as the said Inferior Court 
may determine. In October, 1859, the Inferior Court 
passed an order reciting that it deemed it for the in- 
terest of the county that said road should be built, 
and ordering the election as provided. Due notice 
was given, the election had, the returns made, consol- 
idated, and the result entered on the minutes. There- 
upon, without any further entry on the minutes, a 
majority of the Justices agreed among themselves to 
subscribe, proceeded to the company’s office and did 
subscribe for $75,000 00 of stock, and issued bonds as 
called for to the amount of $25,000 00. Each Justice 
signed the subscription in the absence of the others, 
and also signed his name to the bonds in the absence 
of the others. The bonds were made payable to Al- 
fred Shorter, President of the Georgia and Alabama 
Railroad Company, or order, and having been by him 
indorsed, were in the hands of the plaintiff as holder: 
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Held, that when the election was duly had, and the result 
entered on the minutes, the authority of the Inferior 
Court to make the subscription and issue the bonds 
was complete, without any further entry or order of 
the Court that it would make the subscription. Com- 
missioners of Roads, etc., vs. Shorter .....1.. ssesereceeees ‘ 


4. By the words “Inferior Court” in the Act, the Legis- 
lature meant the “Justices of the Inferior Court,” or 
“the Inferior Court for county purposes,” and not the 
Inferior Court proper sitting twice a year as a Court of 
law under the existing Constitution of the State. Ibid. 


5. However proper for public information and for the 
regularity of business it would have been that the 
minutes of the Inferior Court should show that the 
subscription was made and the bonds issued, with full 
details of the whole transaction, yet, when the result 
of the election was put upon the minutes, as the Act 
required, the authority of the Court to make the sub- 
scription and issue the bonds was complete, and under 
the uniform practice of the “Justices of the Inferior 
Court” in this State, in making contracts within the 
scope of their authority, it was competent for the Jus- 
tices to make said subscription and sign and issue said 
bonds when they were not regularly in session as a 


Court. bid. 


. It appearing that a majority of the Justices did in 
fact sign said subscription officially, and sign and is- 
sue the said bonds as “Justices of the Inferior Court” 
of Floyd county, the bonds are binding upon the coun- 
ty, especially in the hands of third persons bona fide 
holders thereof. Ibid. 


. The indorsement on the bonds by “ Alfred Shorter, 
President Georgia and Alabama Railroad Company,” 
passed the title in the bonds to the holder. The bonds 
being issued for purposes of negotiation, this was a suf- 
ficient indorsement to put them in circulation, notwith- 
standing the charter of the railroad company required 
a different mode of making and signing ordinary con- 
tracts to bind the company. bid. 
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CERTIORARI. 


The petition for a certiorari is an ex parte proceeding, 
and if the petition shows a proper case for the writ, it 
ought to be granted. It is error in the Judge to 
hear contradictory or supplementary statements from 
defendant. Ruff et al. vs. Phillips et Al..s.cccesessceeees 130 









CHARGE OF COURT. 


1. It is not error in the Court to call the attention of the 
jury to the importance of the case and the trouble it has 
given, and to suggest the desirableness of disposing of 
it by a final verdict. Allen, adm’r, vs. Woodson, e2’r, 
Cb Bhacoccsesssosseces Sebeaeecescrensebeteduasie -aebes sesceee 














2. On the trial of an action brought upon a promissory 
note, the Court charged the jury that the note, upon 
its face, was a promise unconditional to pay the prin- 
cipal and interest appearing to be due thereon, and 
that parol evidence to show that the interest was not 
to be paid at all events, but was to depend on the 
profits of an uncertain partnership speculation, should 
be of a satisfactory character, or strong enough to 
overturn, in the minds of the jury, the prima facie 
evidence of the original contract as furnished by the 
writing : 

Held, that this was not an expression of opinion by the 
Court as to facts which had been proven, so as to be 
error, under section 3183 of Irwin’s Revised Code. 
POM 0: BR irnsarriininssnnstiniiaitiniais svsiiionis LR 

















3. The Court erred in charging the jury that if the first 
and second contracts had been abandoned, the jury 
must find according to the testimony of L. Moore. 
NDE 0 TN, carrnnd icine seseninnagplininncviis -- 157 
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4. When the Judge on a trial duel the jury that if a 
creditor agree to receive from his debtor a Jess sum in 
satisfaction of a greater, and the less sum is paid him, 
and he accepts it, the contract is executed, and he can- 
not treat it as a nullity and sue for the balance, and 
the only evidence of a settlement was the testimony of 
a witness who swore that the debtor had left with him 
some money and papers to be given to the creditor, 
and that he had given them to him : 

Held, that there was no evidence to justify the charge. 
Graham et al. vs. Howell et al., ex’ rs. sde- e6es 


5. Where a declaration charged that the defendant had, 
with force and arms and violence, broken the plaintiff’s 
close, and with his feet and one hundred head of cattle, 
trampled upon and damaged his crop, and the proof 
showed that defendant was the plaintiff’s landlord, that 
he had undertaken to repair the fence around the close, 
and in so doing had negligently taken down the fence 
and exposed the crop to the ingress of cattle; and there 
was some evidence going to show that plaintiff had con- 
sented to the defendant’s going upon the land and mak- 
ing the repairs : 

Held, that there being no count in the declaration for dam- 
ages from the negligence of the defendant, but only for 
the trespass with force and arms, that it was error in 
Court to charge the jury that if the defendant tore 
down the plaintiff’s fence, and cattle got in and de- 
stroyed the crop, the defendant was liable for the dam- 
ages. Roach vs. Trottie............ escesese 


6. The effect of the charge was to exclude from the jury 
the evidence of the plaintiff’s consent to the repair of 
the fence. Ifsuch consent was in fact given, then the 
defendant was only liable for negligence in repairing 
the fence, whereas the charge of the Court makes him 
liable if he tore down the fence and damage resulted. 
Ibid. 

CLAIM. 

1. Where a bill of exceptions is filed to proceedings had 
upon the trial of a claim case, the defendants in fi. fa. 
are not necessary parties. Gr aves vs. Tifts 

2. Where there is no evidence that the defendant was in 
possession of the property before or after the judgment 
was rendered against him, and no title was shown in 
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him, the fact that he conveyed the same by deed sub- 
sequent to said judgment, and possession was taken 
thereunder by the vendee, does not render the property 
liable thereto. Wimberly, trustee, vs. Collier... ........ 144 


. Where land is levied on as the property of A, and is 
claimed by B under our claim laws, the pendency of 
the claim does not make it illegal for other judgment 
creditors of A to levy on and sell the land at sheriff’s 
sale. Walker et al. vs. Zorn 370 


CLERK OF SUPERIOR COURT. 


Whilst it is the duty of the clerk of the Superior Court 
to keep a proper index of his books of record, so that 
one searching the records may easily find what is or is 
not contained therein, yet a deed or mortgage which is 
in fact recorded, does not cease to be notice and to be 
properly recorded, simply because the index to the 
record book fails to show where it may be found. 


Chatham vs. Bradford, sheriff.....+..+00 eaccececes bssewenes 327 
COLLATERAL SECURITY. 


See Promissory Notes, 1. 
] 


COMMON CARRIERS. 


1. When a carrier sets up the defense that the loss of 
property delivered to him for transportation was occa- 
sioned by the public enemies of the State, he must es- 
tablish that fact by clear and satisfactory evidence. 
Wallace, sup’t, vs. Sanders 


. When property received for shipment by a carrier and 
placed upon one of his cars, was removed therefrom by 
the public enemies of the State, it was incumbent upon 
the carrier to care for the property after it was taken 
from the car, and if he failed to do so in such reason- 
able manner as was necessary and practicable under all 
the circumstances, and it was lost, he will be held lia- 
ble. bid. 


3. When a common carrier by steamboat, undertook to 
carry cotton under a special contract, in which it was 
stipulated that he was not to be liable for unavoidable 
accidents, and one of the bags of cotton was lost by 
falling into the river, in consequence of the breaking 
of “the hog chain,” or rod, against which the cotton 
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was piled on the deck of the boat; and on a suit 
brought for the loss, the defendant proved that the rod 
had been lately examined, and that it appeared sound ; 
that it had previously borne heavier weights, and that 
it broke in consequence of a hidden flaw: 

Held, that it was not error in the Court to charge the 
jury, that if the cotton was lost under these cireum- 
stances, the defendant was liable. Central Line of Boats 
CB. TDDB rccsvsesvecsccsesees erecucddnnwecanees nsecntiinnntinkineg 


See Railroads. 


CONFEDERATE STATES. See War. 
CONSTITUTIONAL LAW. 


1. Where an Act was passed by the Legislature in the 
year 1872, “for the removal of the county site of Lee 
county, to compensate the owners of real estate at 
Starksville, and for other purposes,” the body of which 
was in accordance with its title, and in 1873 a second 
Act was passed, the title to which was as follows: “An 
Act to amend an Act to authorize the Ordinary of 
Butts county to issue bonds to raise money to build a 
Court-house, and to authorize the commissioners to re- 
move the county site of Lee county, to issue bonds of 
said county to build a Court-house and jail at the new 
county site of said county of Lee, and for other pur- 
poses :” 

Held, that the two Acts in relation to the county of Lee 
should be construed together as one Act; and thus con- 
strued, the removal of the county site of Lee county, 
and the provision for the payment of the cost of such 
removal incident to the erection of the public build- 
ings at the new site, cannot be said to be more than 
one subject matter, as contemplated by the Constitu- 
tion. Allen et al. vs. Tison et al 


. In accordance with the opinion of a majority of this 
Court, in the cases known as the “tax cases,” at the 
last term of this Court, the judgment of the Court 
below is reversed, on the ground that, the Act of Oc- 
tober 13th, 1870, is in violation of Article I., section 
10, paragraph 1, of the Constitution of the United 
States. Dougherty vs. Fogle. ee y vs. Chipley. 
Dougherty vs. Sinith.....cccecccecccee sos reccessccsccses eve 
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3. A tax on occupations, businesses, etc., is not, in legal 
contemplation, a tax on property so as to be subject to 
the ad valorem and uniformity rules of taxation pre- 
scribed by the Constitution, and therefore a tax on fire 
insurance companies, different from what is imposed on 
life insurance companies, does not make the tax ob- 
noxious to any constitutional requirement. Home In- 
surance Company, ete., vs. City Council of Augusta.... 530 


4, The Constitution of 1868 intended to provide for an 
appeal to the Superior Court from the judgments of 
Justices of the Peace, in all cases where the amount in 
controversy between the parties was over $50, whether 
that controversy originated in a claim case, or in any 
other class of cases of which the Justices of the Peace 
had jurisdiction to hear and determine. Burts vs. 
FGPG? .occccccesescccees sccccce eocccecoes peseeeeconne oaesences ° 


5. The owner of land taken for the use of the public, is 
entitled to be paid therefor the value thereof in money ; 
but if, in appropriating his land for the use of the pub- 
lic, consequential damages result to the owner, the ben- 
efits which he may have derived from the appropria- 


tion, if any, may be set off against such consequential 
damages, but not against the value of the land. City 
Council of Augusta vs. Marks....cecesreeeeees oseceesceces ° 


CONTRACTS. 


- When a promissory note is made in South Carolina, 
payable on its face at Charleston, to a citizen of South 
Carolina, it is a South Carolina contract, notwithstand- 
ing the maker lives in Georgia, and notwithstanding, 
at the time of the making of the note, the maker also 
executes a mortgage to secure it on_goods situated in 
Georgia, the residence of the mortgagor. Goodrich 
et al. vs. Willrams.....s.ccerees coses 


2. Assuming that the Confederate government could, for 
the purpose of carrying on war against the United 
States, divest the plaintiff of his property by seizare— 
which is not made a question here—and assuming that 
the Court was in error as to the necessity of an Act of 
Congress to authorize an impressment, and that it was 
absolutely necessary that full compensation should be 
made, so as to protect the title in an innocent holder, 
yet, under the facts of this case, as they stand without 

Vow. L. 44, 
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question on the record, the plaintiff was entitled to a 
verdict. The defendant was fully informed of the in- 
structions of the agents, that the iron was to be shipped 
to Atlanta to be rolled into plating for ships, and 
before the iron was in fact taken out of the possession 
of the plaintiff, contracted with the agent that when 
taken, the iron, instead of going forward to Atlanta, 
should be turned over to it. This contract was illegal 
outside of the instructions of the agent, and this was 
in the knowledge of the defendant, so that the actual 
seizure was in fact for the use of the defendant, and 
not for the Confederate States. The defendant is not 
an.innocent holder, but is in complicity with the agent 
in his possession of the iron, and that under a contract 
entered into before the iron left the possession and cus- 
tody of the plaintiff. In this view of the case the 
errors of the Judge, if they were errors, are immate- 
rial, as the verdict must have been for the ‘plaintiff. 
Central Railroad and Banking Company vs. Atlantic 
and Gulf Railroad Company....... sedeseone heiesasscdscen 


3. When an employee of a railroad company, by special 
written contract, at the time he was employed, and in 
consideration thereof, agreed “to take upon himself all 
risks connected with or incident to his position on the 
road, and that he would in no case hold the company 
liable for any damage he might sustain by accidents or 
collisions on the trains or road, or which may result 
from the negligence or carelessness, or misconduct of 
himself or other employee, or person connected with 
such road, or in the service of the company :” 

Held, that such a contract, so far as it does not waive any 
criminal negligence of the company or its principal 
officers, is a legal contract. Western and Atlantic Rail- 
road Company vs. Bishop......scececeeeceeeeres encercesecese 465 


4, A verbal contract between two children, made during 
the life of the father, by which they sought to avoid 
the disinhersion of one of them, which was threatened 
by the father should a marriage contemplated by said 
child take place, by which they agreed to divide the 
property between them, no matter what might be the 
parent’s will, cannot be enforced in equity on a bill for 
specific performance. Mercier vs. Mercier......... 
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CORONER. 


The coroner has no vested right to hold an inquest over 
the bodies of persons found dead in his county, and to 
charge the county therefor, when the public laws of 
the State do not require such action. Fryer vs. Cen- 


tral Railroad & Banking Company........ pcanlinen sina 581 


CORPORATIONS. 


The stockholders in the Gwinnett Manufacturing Com- 
pany may be joined as defendants in an action by a 
creditor against the corporation. As they are liable 
for the debts of the company in proportion to the stock 
severally held by them, the pleadings should show the 
proportion. If the plaintiff has omitted to set out the 
amounts in the original pleadings, he can amend so as 
to insert them. Proceedings in this form would not 
affect the right of the stockholder, under the charter, 
to require any judgment thus obtained to be first en- 
forced against the property of the company. Andrews 
& Co. vs. Gwinnett Manufacturing Co. et dl.n.cecereeee 


COUNTY MATTERS. 


1, The discretion vested in commissioners appointed for 
the purpose of changing the location of the county 
site, where they are authorized to act as they might 
deem best for the interest of the county, will not be 
interfered with unless abused. Allen et al. vs. Tison 
Oh cnsiseniins pherdcbeeeninbuaatntiobsiatibsppieeentinegin 374 


3. In 1857 the Legislature passed an Act making the 
county of Floyd a corporation, and declared that it 
should be represented in its corporate capacity by the 
Inferior Court of said county. The Act further pro- 
vided that on the first Monday in February, 1858, or 
at any time thereafter which shall be determined, or- 
dered and published by the Inferior Court, the people 
of the county should vote on the question of subscrip- 
tion or no subscription, and that the returns of the 
election should be made to the Justices of the Inferior 
Court, who shall consolidate the same and enter the 
result upon the minutes of the Court. The Act fur- 
ther provided that if a majority of the votes should 
be for subscription, the Inferior Court should sub- 
scribe to not less than fifty nor more than one hundred 
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thousand dollars of stock in the Georgia and Alabama 
Railroad, and issue bonds of the county of Floyd there- 
for to said company, payable not exceeding ten years 
from date, bearing seven per cent. interest, payable 
semi-annually at such place as the said Inferior Court 
may determine. In October, 1859, the Inferior Court 
passed an order reciting that it deemed it for the in- 
terest of the county that said road should be built, 
and ordering the election as provided. Due notice 
was given, the election had, the returns made, consol- 
idated, and the result entered on the minutes. ‘here- 
upon, without any further entry on the minutes, a 
majority of the Justices agreed among themselves to 
subscribe, proceeded to the company’s office and did 
subscribe for $75,000 00 of stock, and issued bonds as 
called for to the amount of $25,000 00. Each Justice 
signed the subscription in the absence of the others, 
and also signed his name to the bonds in the absence 
of the others. The bonds were made payable to Al- 
fred Shorter, President of the Georgia and Alabama 
Railroad Company, or order, and having been by him 
indorsed, were in the hands of the plaintiff as holder: 


Held, that when the election was duly had, and the result 
entered on the minutes, the authority of the Inferior 
Court to make the subscription and issue the bonds 
was complete, without any further entry or order of 
the Court that it would make the subscription. Com- 
missioners of Roads, etc., vs. Shorter 


3. By the words “Inferior Court” in the Act, the Legis- 
lature meant the “Justices of the Inferior Court,” 
or “the Inferior Court for county purposes,” and not 
the Inferior Court proper sitting twice a year as a Court 
of law under the existing Constitution of the State. 


Ibid. 


4, However proper for public information and for the 
regularity of business it would have been that the 
minutes of the Inferior Courts should show that the 
subscription was made and the bonds issued, with full 
details of the whole transaction, yet, when the result 
of the election was put upon the minutes, as the Act 
required, the authority of the Court to make the sub- 
scription and issue the bonds was complete, and under 
the uniform practice of the “Justices of the Inferior 
Court” in this State, in making contracts within the 
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scope of their authority, it was competent for the Jus- 
tices to make said subscription and sign and issue said 
bonds when they were not regularly in session as a 
Court. Ibid. 


It appearing that a majority of the Justices did in 
fact sign said subscription officially, and sign and is- 
sue the said bonds as “Justices of the Inferior Court” 
of Floyd county, the bonds are binding upon the coun- 
ty, especially in the hands of third persons bona fide 


holders thereof. Ibid. 


COURTS. 


. The County Court Act of January 19th, 1872, is a 
general law of the State, except as therein specially 
excepted ; and the Act of August 24th, 1872, estab- 
lishing a County Court in the counties of Dougherty 
and Lee, only repeals the Act of 19th January, 1872, 
so far as it is inconsistent therewith. Graves vs. Tifts. 


2. Under the general law of January 19th, 1872, the 
Judge of the County Court has authority to issue dis- 
tress warrants, and there is nothing in the Act organiz- 
ing a County Court for Dougherty county, inconsistent 
with such an authority in the County Judge of that 
county, so that he also has authority to issue distress 
warrants, Ibid. 


3. Where it appears from the minutes of the Superior 
Court of Chatham county that on the 7th of July said 
Court was in legal session, Judge Schley presiding ; 
that said Judge adjourned the Court until ten o’clock 
next morning; that he had arranged with Judge Har- 
ris, of the Brunswick Circuit, then to hold the Court; 
that Judge Harris telegraphed on the 8th day of July, 
from Augusta, that he was providentially detained ; 
that the clerk adjourned the Court from day to day 
until the 11th of July; that in the meantime, to-wit: 
on the 8th of July, Judge Schley ordered that if 
Judge Harris did not come by the 10th, the clerk 
should adjourn the Court until the 14th of July, 
which was accordingly done ; that the Court convened 
on the 14th, Judge Schley presiding, and had been in 
session ever since : 


Held, that the session was legal. Cogswell vs. Schley, 
Judge ocececcces socccers secvcccrcccccvccsscccescsce SOL 





CRIMINAL LAW. 


1, On the trial of an indictment for an assault with in- 
tent to commit rape, it appeared that the defendant, 
“early in the night, soon after dark,” entered the 
house where there was but one room, and where the 
father, mother, and three sisters, aged respectively 
nineteen, seventeen and eleven years, were in bed, ap- 
proached the bed in which the oldest and youngest 
sisters were lying, pulled down the cover, and put his 
hand on the lower portion of the person of the oldest 
sister ; that she gave the alarm instantly, and the de- 
fendant immediately fled from the house. Counsel for 
defendant requested the Court to charge the jury that 
if the prisoner went there with the intent to desist as 
soon as he found out that the woman would not con- 
sent, he is not guilty of the charge, and the jury will 
so find: 


Held, that the request was a proper one, under the facts 
in evidence, and should have been given by the Court 
in its charge to the jury. Taylor vs. The State......... 


2. On the trial of a keeper of a billiard table, charged 
with permitting a minor to play billiards at his table 
without the consent of the parent or guardian of the 
minor, the burden of proving that the parent or 
guardian did not consent, is upon the State. Conyers 


vs. The State......secces scaceuae sia iabiiycmaaibdadindddsaaltadtes 


3. Where upon a trial had upon an indictment for the 
offense of murder, the jury return a verdict finding 
“the prisoner guilty of manslaughter,” the legal effect 
of the verdict was to find the defendant guilty of the 
highest grade of manslaughter, to-wit: voluntary 
manslaughter. Welch vs. The Stete.......se0eeee0 


. When there was a trial on an indictment for murder, 
and the prisoner was found guilty, and the evidence 
showed that the killing was without justification or 
sufficient excuse, and after a motion for a new trial was 
made and overruled, it was discovered that defendant 
could prove that deceased had, a few days before the 
killing, said he intended to kill prisoner, and had bor- 
rowed a pistol, expressing such intent, but it did not 
appear that at the time of the killing the prisoner was 
informed of such threats of the deceased : 
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Held, that it was not error in the Circuit Judge to refuse 
a new trial on the ground of this newly discovered 
evidence. Peterson vs. The Staten....1-ssesesessesecseees 


5. Upon trials for the offense of bigamy, and for marry- 
ing another man’s wife, proof of the previous marriage 
in fact is sufficient, without the production of the li- 
cense from the Ordinary, or evidence that the person 
executing the same was an ordained minister of the 
gospel. Murphy vs. The State. Chambers vs. The 





6. When there was an indictment for compounding a 
felony, and it appeared that the defendant had suffered 
serious damages from an assault with intent to murder 
by one Boston; that he had sued out a warrant 
against Boston, who was arrested and recognized un- 
der said warrant; that one Morrow, as the friend of 
Boston, had applied to defendant to settle the case ; 
that defendant had declined to settle, except for the 
damages, stating that if he settled the whole, he should 
have to absent himself from Court; that subsequently 
Mr. Doyal, who was defendant’s attorney in the suit 
for damages, had, without any special authority from 
defendant, and in his absence, settled with Boston for 
the damages; that in this settlement it was distinctly 
stated and stipulated that there was no settlement of 
the prosecution, although, as was then by the written 
settlement stated, the defendant expressed himself as 
satisfied, and suggested to the public officers this satis- 
faction as a matter for their consideration. It further 
appeared that the defendant was not present at Court 
at the next term after the assault, although the bill 
was found on the testimony of other witnesses who 
were present at the assault. It further appeared that 
the defendant had received the money paid to Doyal : 


Held, that there was not, under the law, sufficient evi- 
dence to justify a verdict of guilty, especially as it did 
not appear that the prosecution was, in. fact, discon- 
tinued, or that Mr. Doyal acted at all on the proposals 
of Morrow, or that the absence of defendant from 
Court was in pursuance of any understanding with 
- one that he should be so absent. Stancel vs. The 

WOOP. <cchdsvadontnrrcantuvedsdes seeds occvece copoceccccccssocee eee 


. Where there was an indictment for larceny after trust 
delegated, under section 4358 of Irwin’s Revised 
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Code, and the indictment charged simply that the de- 
fendant had fraudulently converted the proceeds of 
certain sewing machines entrusted to him for sale on 
commission to his own use, without any allegation of 
any demand for the money or any charge of a failure 
to pay: 

Held, that mere proof that the defendant had used a por- 
tion of the money for his own purposes, it not appear- 
ing that this was done with any fraudulent intent at 
the time, does not authorize the conviction of the de- 
fendant, nor are the allegations of the indictment sus- 
tained by proof of a subsequent failure to pay on de- 
mand, unless the cireumstances of such failure author- 
ize the conclusion that the original use was with 
fraudulent intent. Snell vs. State......cccsereeeeess 


8. This Court will not reverse the judgment of the 
Judge of the Superior Court refusing a new trial in a 
criminal case when there have been two verdicts of 
guilty, and the case turns wholly on the credibility of 
the witnesses. Crawford vs. The State ‘ 


9. When there is a verdict of guilty in a criminal case, 
and a motion is made for a new trial on the sole 
ground that the verdict is contrary to law and to evi- 
dence, and the motion is overruled, this Court will not 
inquire into the sufficiency of the indictment, no such 
question having been decided by the Judge. Jenkins 
CB Fite Fon rcscececsssesocenessncevncsssescsenaes neewides 


10. Privately stealing any goods, etc., over $50 00 in 
value, in any house or building, is, by the Act of 
February 20, 1873, made a felony. Other forms of 
larceny from the house remain misdemeanors as pre- 


scribed by the Act of 1866. Ibid. 


11. When an indictment charges a larceny from the 
house of goods over $50 00 in value, and there is a 
verdict of guilty, and the evidence justifies the jury 
in thinking the goods worth over $50 00, the verdict 
ought to stand, notwithstanding there is some evi- 
dence to show they were worthless. Ibid. 

12. A verdict of guilt means guilty of the charge as set 
forth in the indictment. Ibid. 

13. An indictment charging a defendant with having re- 
ceived a certain amount of money to be applied for the 
use or benefit of the bailor, with an allegation that on 


258 





INDEX. 


a certain day the defendant fraudulently converted a 
specific portion thereof to his own use, is not demur- 
rable on the ground of its being general, vague and 
indefinite, and that it does not put the accused on no- 
tice of what he is called on to answer. It might be 
that the proof would clearly and definitely show the 
fraudulent conversion as charged. But under such an 
indictment, making the general charge of fraudulent 
conversion, as stated, evidence is not admissible to 
prove that the accused had reported to the bailor 
special payments as having been made to particular 
persons, and that such payments were not in fact 
made to the amounts so reported, or that there were 
no such persons as those to whom the payments were 
reported to have been made. Each of such fraudulent 
acts would be a crime, and proof thereof would be suf- 
ficient to sustain a conviction, and the indictment 
should contain specific charges of such acts to author- 
ize the admission of evidence showing they had been 
committed. Hoyt vs. The State......scecccccccseccecsovecs 


14. Where a defendant is charged with having received 
money belonging to the State of Georgia to be applied 
for the use of the Western and Atlantic Railroad in 
paying for cross-ties, and that he fraudulently con- 
verted a portion thereof to his own use, and the de- 
fendant files thereto, as a special plea in bar, his plea 
alleging that after said money had been so received by 
him, a board of commissioners had been appointed un- 
der an Act of the Legislature to audit and approve 
any claim against said road, and that he, having a large 
claim against said road, submitted the same to said 
commissioners ; that upon a hearing thereof the money 
alleged in the indictment as having been received by 
him was charged up against him by said commission- 
ers, and on a full accounting before said board, a bal- 
ance was allowed him; and that he then and there 
fully accounted with said road for all the money set 
out in the indictment as having been received by him: 


Held, that the plea was not a special plea in bar against 
such an indictment; that, under the Act of the Legis- 
lature referred to, the board of commissioners did not 
have authority to discharge any person from liability 
for a criminal act. The facts set out in the plea would 
be admissible under a plea of not guilty, and under 
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that plea it would be competent for the defendant to 
show that he did, in fact, fully and fairly settle for 
such money with said board, and that the State re- 
ceived the benefit thereof by its being deducted from 
a claim due him by said,road. Ibid. 


15. No officer of the State, or of the Western and At- 
lantic Railroad, by entrusting another with money be- 
longing to the State, can make such person a bailee or 
fiduciary agent of the State, and thereby constitute the 
State the bailor or person so entrusting, etc., within the 
intent and meaning of sections 4356 and 4358 of the 
Revised Code. In such a case the person so receiv- 
ing the money, if he be a private citizen and with- 
holds the same after demand, can only be indicted 
under the Act of December 14, 1871, and if he be an 
officer, servant or person employed in any public de- 
partment, station or office of government of this State, 
and embezzles, secretes or steals said money, he may 
be indicted under section 4553 of the Code. bid. 


16. The indictment is not sufficient under the Act of De- 
cember 14, 1871, because it does not charge the defend- 
ant with fraudulently, wrongfully or illegally receiv- 
ing the money, nor does it charge him with having 
lawfully received the same and with failing to pay 
within ten days after a demand, and the indictment 
was, in fact, found within five days after the demand 
is alleged to have been made. Ibid. 


17. Nor is the indictment sufficient under section 4355 
of the Code, as it does not charge the defendant to be 
an officer, servant or person employed in any public 
department, station or office of government in this 
State, ete., as prescribed in said action. Ibid. 


18. A prisoner may be sentenced for the offense of mur- 
der, under section 4574 of the Revised Code, in vaca- 
tion. Cogswell vs. Schley, Tudge....c.ccccee ecceeceeeesees 


19. When one juror, on a trial of an indictment for a 
felony, has been sworn, and a nolle prosequi is then en- 
tered, and a new bill found, it is not error that the 
array with the same juror upon it, is put upon the 
prisoner; and in such a case the right of challenge, 
both on the part of the State and the prisoner, is the 
same as if the former proceedings had not been taken. 


Reid vs. The State........ seb adcaleiiien dentceis sé eéeudeviarciee EE 
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20. On a trial for murder the Court charged the jury, 
among other things, that “malice is presumed from the 
killing, and you should find the defendant guilty un- 
less he has shown by proof such facts and circumstan- 
ces as will make the killing justifiable, or reduce it to 
manslaughter.” ‘The defendant introduced no wit- 
nesses, and relied on the evidence for the prosecution 
for his defense. ‘The verdict was fur manslaughter : 

Feld, that the verdict showed that the jury were not mis- 
led by the charge as to the right of the defendant to 
claim an acquittal, or a verdict for a less offense than 
murder, if the evidence which was before the jury au- 

thorized it. Ibid. 


21. A defendant in a criminal case is not entitled toa 
copy of the indictment and a list of the witnesses 
sworn before the grand jury, except upon demand. 
DE ta Fk Be sikatckacnstndinnnianctistnesainasdne 


22. If no such demand is made, a special plea to the in- 
dictment on the ground that the witnesses whose names 
are indorsed on the bill were not sworn before the grand 
jury, is demurrable. bid. 

23. Nor is ita good plea “that the witnesses upon whose 
testimony the bill was found, were not sworn by or be- 
fore the Court.” Ibid. 


24. Where such pleas are filed, with the further plea that 
the witnesses sworn before the grand jury did not have 
the proper oath administered, this latter plea should set 
forth the names of the witnesses thus alleged to be im- 
properly sworn. bid. 


25. The Court has the power, on motion of the Solicitor 
General, before any evidence is. introduced, to cause 
the defendant’s witnesses to be sworn and separated. 


Ibid. 


26. If such direction be given by the Court, with no- 
tice to the defendant that upon his failure or refusal to 
have his witnesses sworn and separated, they could not 
be afterwards sworn, and the defendant does so refuse, 
he is not entitled to have them sworn after the State 
has closed, except upon special cause shown to be de- 
termined by the Court. Jbid. 





27. The omission by a defendant on a trial for felony to 
avail himself of the privilege allowed by statute to 
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make a statement to the jury, is not a matter to be 
considered by them in determining defendant’s guilt, 
and it is error for the Court to charge, “that the jury 
may take that fact into consideration, and to give to it 
such weight as they might see fit, with the other evi- 
dence, and if, upon the whole, they should believe him 
guilty, they should so find—otherwise, not.” bid. 


28. An indictment against A for the offense of assault 
with intent to murder one J. A. Conway, charged the 
prisoner as principal in the second degree, in being 
present, aiding and abetting A “by pushing, striking, 
assaulting and threatening the said J. A. Conway :” 

Held, that such words thus descriptive of the acts of A, 
which constitute the offense of which he is accused, 
cannot, on motion of prosecuting counsel, without the 
consent of the prisoner, be stricken from the indict- 
ment as surplusage. Fulford vs. The State.. .... Penne 


DAMAGES. 


1. It was not error in the Court to refuse to charge the 
jury that they might take into account the injury to 


the defendant’s iron by General Sherman, and to charge 
that if they found for the plaintiff they might find the 
highest proven value of the iron up to the time of the 
trial. The verdict of the jury was illegal in finding 
the highest proven value and any interest for the plain- 
tiff. The measure of damages under our law is, as was 
charged by the Court, and it is not in the power of the 
jury to find a verdict for such damages, with interest 
from any date. Unless the plaintiff will remit this 
verdict for interest, there must be a new trial. Cent. 
R. R. & Bg Co. vs. Atlantic & Gulf R. R. Co 

2. The owner of land taken for the use of the public, is 
entitled to be paid therefor the value thereof in money ; 
but if, in appropriating his land, consequential dam- 
ages result to the owner, the benefits which he may 
have derived from the appropriation, if any, may be set 
off against such consequential damages, but not against 
the value of the land. City Couneil of Augusta vs. 
Marks s socese OBE 


3. The measure of damages in such a case is the differ- 
ence between the contract price for the cotton and the 
value thereof on the day of the breach. Groover, 
Stubbs & Co. vs. Warfield & Wayne....ccccccccrceeereee 644 
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DEBTOR AND CREDITOR. 


1. A purchase, bona fide made, by a creditor from his 
debtor who is in failing circumstances, is not fraudu- 
lent simply because the consideration of the purchase 
is the debt due, and a promissory note, bona fide given 
at the time, for an overplus in the price agreed to be 
paid above the debt due. Hobbs vs. Davis...... ssccsses SIS 


2. Pending an action of ejectment the plaintiff filed a 
bill in equity alleging that the defendant in the action 
of ejectment was insolvent, and that he had then in 
his possession certain bags of cotton and a certain lot 
of corn, made by him on the land, which land the bill 
charged belonged to the complainant. The bill prayed 
that the defendant should be enjoined from selling the 
corn and cotton, and that the same might be put in the 
hands of a receiver to await the result of the action of 
ejectment : 

Held, that a Court of equity ought not to interfere in 
such a case. ‘The complainant has no lien, and stands 
in no respect as to said corn and cotton, better than 
any other creditor of the defendant. Walker et al. vs. 
Zorn 


. Where a creditors’ bill was filed against a railroad 
company and a decree had, adjudicating the dignity 
aud priority of the various claims before the Court, 
and directing the sale of the road, a creditor, who was 
a party to such decree, cannot subsequently, but before 
the distribution of the proceeds of such sale, by an 
amendment to the original bill, set up a preferred 
claim, held by him as collateral security for the indebt- 
edness passed upon by such decree. Clews & Co. vs. 


Brunswick and Albany R. R. Co. et al 


. An assignment by an insolvent debtor for the benefit 
of his creditors, provided they would take the proper- 
ty thereby conveyed in full satisfaction of their claims, 
is not binding on a creditor who refuses to accept the 
same. McBride & Co. vs. Bohanan..........4. seeesones ° 


DEED. 


. Where a deed was executed by the complainant to the 
defendant, a railroad company, conveying to it the right 
of way through the complainant’s land, without em- 
bracing any conditions or stipulations as to stock-gaps 
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or bridges, a bill to enforce the erection of the same 
was properly dismissed. Cook vs. North and South 


. Any admissions by the grantor in a deed going to 
show a mistake in the deed, are good evidence against 
the grantor, but such admissions are not conclusive 
unless acted on by the party seeking to prove them. 
Beet 60. Wath .oces-cescceee soeces. seseses ostecconeonsoeeenses 


. Though a deed be produced under notice and inspect- 
ed by the opposite party, he is not thereby deprived of 
any right to impeach the deed for fraud or other causes 
that may avoid it. Blizzard vs. Nosworthy et al 


. When a tract of land is sold in a body, as containing 
so many acres, “more or less,” and both parties have 
an equal opportunity to judge for themselves, and both 
act in good faith, a deficiency in the quantity sold can- 
not be apportioned. Walton vs, Ramsey.......c.seeeeee 


. A deed purporting upon its face to have been made by 
the guardian of a minor, under the authority of a de- 
cree of the Superior Court, is inadmissible in evidence 
without the production of said decree. MceCamy, adm’r, 
vs. Higdon et al 

. The fact.that the prescriptive title sought to be estab- 
lished is based upon a quit-claim deed, as color of title, 
does not of itself negative the presumption of good 
faith. Ibid. 


DISTRESS WARRANT. 
See Landlord and Tenant, 1, 2, 4. 


DIVORCE. 


Whilst a libel for divorce in favor of the wife is pending, 
an action against the husband for the counsel fees of 
the wife in the divorce suit cannot be maintained in a 
Justice Court. Such a claim is an incident to the wife’s 
right to temporary alimony, and during the pendency of 
the libel is only cognizable by the Judge of the Su- 
perior Court. Glenn vs, Hill.....ccseccccerececceceeeeeees 


DOWER. 


1. A widow is not put to an election between a child’s 
part and dower until there is administration on the 
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estate of the husband. Nor does the statute of limi- 
tation run against her application for dower if she has 
remained in possession of the land until the applica- 

tion is made. Smith vs. King et l....cccccssseceececeeees 192 


2. Where the widow had a homestead set apart to her and 
her minor children, out of the lands of her deceased hus- 
band, under the Act of 1868, and the same was levied 
on to satisfy an execution based on a claim contracted 
prior to the adoption of the Constitution of 1868, she 
is not barred from claiming her dower in said lands. 
Page, adm’r, et al., vs. Page.....00+ enbinknouieweiiite eain 597 












EJECTMENT. 


Pending an action of ejectment the plaintiff filed a bill in 
equity alleging that the defendant in the action of eject- 
ment was insolvent, and that he had then in his pos- 
session certain bags of cotton and a certain lot of corn 
made by him on the land, which land the bill charged 
belonged to the complainant. The bill prayed that 
the defendant should be enjoined from selling the corn 
and cotton, and that the same might be put in the hands 
of a receiver to await the result of the action of eject- 
ment: 

Held, that a Court of equity ought not to interfere in 

such a case. The complainant has no lien, and stands 

in no respect as to said corn and cotton, better than any 

other creditor of the defendant. Walker et al. vs. Zorn. 370 


ELECTION. 


A widow is not put to an election between a child’s 
part and dower until there is administration on the 
estate of the husband. Nor does the statute of limi- 
tation run against her application for dower if she has 
remained in possession of the land until the applica- 

\ tion is made. Smith vs. King etal........ pidiebnnanintanin 192 


EQUITY. 


1, After a bill seeking a discovery has been answered the 
complainant cannot amend his bill so as to waive dis- 
covery, and thus get clear of the defendant’s answer. 
Allen, adm’r, vs. Woodson, ea’r, et Al...cecececseseeceeeee 53 






























2. When a bill was filed against the administrator of a 
deceased partner seeking an account of certain partner- 
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ship funds which it was alleged had been collected by 
the partner and misapplied, and pending the suit and 
after the 1st of January, 1870, the bill was amended 
so as to charge in addition, that said deceased part- 
ner had also received to his own use the rents of cer- 
tain real estate belonging to the partnership, and that 
he had not accounted therefor : 

Held, that the amendment did not introduce a new cause 
of action, but only added an item to the original cause, 
and if the plea of the statute of limitations was not 
good to the original suit it was not good to the amend- 
ment. Ibid. 


. Where an affidavit of illegality was filed to an execu- 
tion and the issue was pending, and the Judge dismiss- 
ed the “case and levy for want of prosecution,” and 
the plaintiff attempted afterwards to proceed upon the 
same levy: 

Held, that the levy was dismissed, and equity will enjoin 
the plaintiff from proceeding in defiance of the judg- 
ment of the Court. Scogin vs. Beall, ex’r 


4, Where a bill was filed to marshal the assets of an in- 
solvent estate, and among the debts due by the deceased 
was one due as guardian of his two daughters, both of 
whom were married at the death of the father, and the 
husband of one of the daughters was a party to the 
original bill, charged with wasting the assets toa large 
amount, and pending these proceedings the two daugh- 
ters, by their next friend, came in and were made par- 
ties by petition, setting up the debt due them by their 
father, and praying that it should be settled to their 
sole use, and before any final decree, one of the daugh- 
ters died, leaving minor children: 

Held, that the right to a settlement was sufficiently as- 
serted by the mother during her life-time, to author- 
ize the children to come in by petition and assert the 
right for their own benefit as survivors. Polhill, quar- 
dian, vs. Neal et al.....++ ecccccescccecocs saece-cecesces 


. A bill showing a good case for equitable iain 
ought not to be dismissed on demurrer for want of a 
proper prayer, if there be a general er for relief. 
Smith vs. King et al 


. When the title to and is in tenants in common, and 
their several interests have become complicated and 
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cannot be definitely ascertained and set apart at law, 
equity will entertain jurisdiction to adjust by one de- 
cree the rights of all. bid. 


7. Where a deed was executed by the complainant to the 
defendant, a railroad company, conveying to it the right 
of way through the complainant’s land, without em- 
bracing any conditions or stipulations as to stock-gaps 
or bridges, a bill to enforce the erection of the same 
was properly dismissed. Cook vs. North and South R. 
BR. Qbrccissicccserssccacs daheainiiad sebseonvdcesace sdbdennctnesdes 211 


. Whatever may be the remedies that have been pro- 
vided by statute against administrators and their secu- 
rities, the concurrent jurisdiction of equity over the 
settlement of accounts of administrators is specially 
retained by section 2600 of the new Code. wing 
et ux., adm’r and adm’x, vs. Moses, adm’r....+++++++ “ 


9. When an administrator was sued in ejectment, and 
contracted with an attorney to defend the suit, and 
agreed to give him one-half the land if the defense 
was successful, and the attorney so employed procured . 
another attorney to represent him at the trial, and the 
defense proving successful, the administrator sold the 
land under an order of the Ordinary, had it bid off for 
himself and the substituted attorney, and then divided 
the land between himself and the substituted attorney, 
and the attorney first employed filed a bill against the 
administrator and the substituted attorney for a spe- 
cific performance of the original agreement : 

Held, that it was not error for the Chancellor to charge 
the jury that a bill for specific performance would lie 
in such a case against the administrator and the sub- 
stituted attorney. Stansell vs. Lindsay et al 


10. When a bill was filed to recover of the defendant a 
parcel of land, and the sole ground for coming into 
equity was the allegation that the rents and profits were 
of great value and the defendant was insolvent, and 
the Chancellor was asked to appoint a receiver and 
impound the rents and profits until a hearing could be 
had and a decree rendered, and the prayer for the 
appointment of a receiver was not insisted on either 
In vacation or at the first term by any motion to grant 
the prayer: 


Held, that the defendant might, even at the second term, 
Vou, L, 45. 
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move to dismiss the bill for want of equity. Rose vs. 
Web caccccese necnensceccendncoesens as ntpieoensiennaneedinensnninn 


11. When on the trial of a bill to recover the possession 
of a parcel of land, the defendant disclaimed title to 
the land sued for, and denied possession of the same at 
any time, and the parties went to trial on the issue as 
to mesne profits alone, and it appeared that the com- 
peer claimed under a deed from defendant, which 

1e sought to prove included the land sued for, although 
the description in the deed showed that if such was 
the intention there was a mistake in the deed: 

Held, that it was improper to allow the jury to consider 
the question of mistake without some allegations in the 
bill charging such mistake and praying relief’ on that 
ground, Ibid. 

12. Whether the defendant was indebted for mesne profits 
or not depended entirely on whether she was in pos- 
session of plaintiff’s land, and this was, as the plead- 
ings stood, dependent on the plaintiff’s deed and on 
the description of the land therein. If that was a mis- 
take, such mistake should have been charged in the 


bill, so that the true rights of the parties might be as- 
certained and decided. Ibid. 


13. Where a creditors’ bill was filed against a railroad 
company and a decree had adjudicating the dignity 
and priority of the various claims before the Court, and 
directing the sale of the road, a creditor, who was a 
party to such decree, cannot subsequently, but before 
the distribution of the proceeds of such sale, by an 
amendment to the original bill, set up a preferred claim 
held by him as a collateral security for the indebted- 
ness passed upon by such decree. Clews & Company 
vs. Brunswick & Albany Railroad Company et al 


14. An attachment was, by mistake, levied on the wrong 
lot of land. Judgment was entered in pursuance with 
the levy. The plaintiff filed a bill to correct the mis- 
take. This proceeding was dismissed at the trial term 
on demurrer: 

Held, that such dismissal was error. A Court of equity 
having obtained jurisdiction, should have proceeded 
to have heard the case, and have rendered such decree 
as the ends of justice might have required. Wardlaw, 
adm’r, vs. Wardlaw.......ss00reee 06 cocces soscccccesoneneet . 544 
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15. A verbal contract between two children, made dur- 
ing the life of the father, by which they sought to 
avoid the disinherison of one of them, which was 
threatened by the father should a marriage contempla- 
ted by said child take place, by which they agreed to 
divide the property between them, no matter what 
might be the parent’s will, cannot be enforced in equity 
on a bill for specific performance. Mercier vs, Mercier. 


16. A creditor of an insolvent estate, who held the ven- 
dor’s lien on Jand which had been sold by the admin- 
istrator, may proceed by bill against the representative 
of the estate for the assertion of his equitable claim on 
the proceeds of the sale. Atkinson vs. Keith, adm’r, 
Bb Roccrcnvecesscsacaresecccnsonsnsosessssosnccee heensesnpnesnans 


17. The ereditor’s debt was contracted in 1859, and the 
bill was filed in 1869, originally against the adminis- 
trator, the purchaser and his vendor, and the widow of 
the intestate who had taken dower, charging notice of 
the lien on each, and praying a sale of the land for the 
discharge of the vendor’s lien. By amendments made 
after January Ist, 1870, all parties defendants were 
stricken from the bill, except the administrator and 
the first purchaser, who, it was charged, had not paid 
for the land. The prayer was also amended, asking 
judgment on the debt against the administrator, and 
that the purchaser be decreed to pay his debt due the 
estate to complainant, and praying an injunction re- 
straining the collection of the debt due by the pur- 
chaser : 

Held, that no necessity was shown why the purchaser 
should be a party, or for the relief prayed against him, 
or for any injunction, and the bill should have been 
dismissed as to the purchaser. bid. 


18. The amendment to the prayer was a proper amend- 
ment, and the bill was not, on account thereof, demur- 
rable on the ground that the relief then prayed was 
barred by the Act of March 16th, 1869. Ibid. 


ESTOPPEL. 


1. A purchaser of property at an assignee’s sale in bank- 
ruptey, under an order of the Register to sell subject 
to incumbranees generally, is not estopped from deny- 
ing that a particular incumbrance is a good and valid 
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incumbrance, and he may show that a mortgage on the 
property purchased was made by the bankrupt in fraud 
of his creditors, and is therefore void. Murray & Co. 
6 ah, 8. Panes 66 lhocccece cescccccecsccerece sovcee datasets 


. When a suit was brought, May 27th, 1871, on a pro- 
missory note due before the Ist of June, 1865, and 
the defendants pleaded the limitation Act of March 
16th, 1869; and the plaintiff replied that he had 
brought suit before the Ist of January, 1870, but 
said suit was dismissed by the Court, as appears by 
the minutes, thus: “Dismissed for want of jurisdic- 
tion,” and that the present suit was within six months 
after the dismissal in January, 1871 : 


Held, that even if that section of the Code, allowing 
suits to be brought within six months after dismissal, 
applies to the Act of 1869, yet as the first suit was 
dismissed for “want of jurisdiction,” the plaintiff is 
estopped from saying said first suit was properly 
brought, or was, in fact, a pending suit, as the Court 
had no jurisdiction of it. Gray, ex’r, vs. Hodge et al. 


EVIDENCE. 


. It was not error in the Judge on the trial, to permit 
the statement of the witness Sibley, that “he had no 
idea that complainant was a stockholder,” taken in 
connection with the witness’ other statements; this is 
only another mode of stating the recollection of the. 
witness that he was not a stockholder. Frazer vs. Sib- 
ley et al.....00 Sbbesneeneseninedwedadpeminebibeencsens eaeienihe 96 


. Where the defendant was sued on an account for mo- 
ney placed in his hands as the agent of the plaintiffs, 
and he pleaded that the plaintiffs had failed to give 
him credit for $25,000 00, which had been repaid, it 
was competent for him to show that he had only dis- 
covered this omission upon the trial, and as a reason 
why it was not discovered earlier, to prove that large 
sums of money belonging to persuns other than the 
plaintiffs, at the time he was their agent, passed 
through his hands, all of which money he kept to- 
gether with that of the plaintiffs, being responsible for 
the amount charged against him by each firm, and 
that, though a large discrepancy in his general money 
balance was observed, yet, as said sum was repaid by 
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another, the error was not discovered until it appeared 
from the evidence. Glenn et al. vs. Salter.......0 eee 


3. Where the evidence was conflicting as to what com- 
missions the defendant was to receive as the agent of 
the plaintiffs in purchasing cotton, it was competent to 
show the compensation allowed by other parties to 
their agents engaged in the same business. Ibid. 


4, Where there was no ambiguity upon the face of the 
testator’s will, parol evidence is inadmissible to raise a 
latent ambiguity and then to explain it. T’hweatt et 
al. 08. Redd, e2'r, 6 Glass. ccacsccccccscssccccccesccossasccses 

5. There being no pretence that the writing signed by 
the parties, either by accident, fraud or mistake, did 
not embrace the whole terms of the contract, the say- 
ings or declarations of the parties to vary or enlarge 
the terms of the written contract, were properly ex- 


cluded. Cook vs. North & South R. R. Co. et al....... 211 


6. The order of dismissal cannot be explained by parol, 
so as to show that the reason given for the want of 
jurisdiction was a wrong reason, and that in truth the 


Court did have jurigliction, and that the suit was 
therefore duly brought. Gray, ex’r, vs. Hodge et al... 262 


7. When a suit pending in the Superior Court was dis- 
missed by order of the Court at March term, 1869, of 
the Court, and there is nothing on the face of the order 
to show the ground of its dismissal, it is too late at 
June term, 1872, to move to have the case reinstated 
on the ground shown by parol, that the order of dis- 
missal was because the suit was for a slave debt. Shep- 
pard 00. WREAK, O06 ..cccscscesscnces sesevnencese  seenene 

8. When a record is shown to be lost or destroyed, its 
contents may be proven by parol without establishing 
the lost or destroyed original. Bridges et al. vs. 
BOOUNN, CONEY on vcissen iinet serapiindaninatiantiand sanhel 

9. The portion of the answer of the witness Payne, to 
the second interrogatory which was read to the jury, 
was not an answer to that part of the interrogatory 
which was objected to as leading and was properly 
admitted. The third interrogatory was not leading— 
nor does the fact that a previous interrogatory was 
illegal because it was leading—make the balance of the 
Witness’ answers to other interrogatories incompetent. 
Payne, adm’r, vs. Elyea, adm’r, ct dlscscsssecceeseceeeeee 395 
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10. Any admissions by the grantor in a deed going to 
show a mistake in the deed, are good evidence against 
the grantor, but such admissions are not conclusive un- 
less acted on by the party seeking to prove them. Rose 
vs. West 

11. A deed purporting upon its face to have been made 
by the guardian of a minor, under authority of a decree 
of the Superior Court, is inadmissible in evidence with- 
out the production of said decree. MceCamy, adm’r, 
vs. [Higdon et al 


EXECUTORS. See Administrators and Executors. 
FACTORS. See Sales, 5. 


FEES. See Attorney, 1, 6, 8, 9. 


FRAUDS—STATUTE OF. See Sales, 3, 4. 


FRAUDULENT CONVEYANCE. 
See Debtor and Creditor, 1. 


GARNISHMENT. 


1. When judgment in attachment was rendered against 
the defendant, but pending the motion to enter judg- 
ment against the garnishee, the cause was, on motion 
of plaintiff’s attorney, ordered to be removed to the 
Circuit Court of the United States, and subsequently 
the plaintiff sued out a process of garnishment at com- 
mon law upon said judgment, to which an answer was 
filed which was traversed, and upon the trial of the 
issue thus formed a motion was made to dismiss the 
second garnishment proceedings on the ground that the 
judgment against the defendant had been carried to the 
Circuit Court of the United States, and therefore gar- 
nishment process could not issue from it, and because 
there had already been one process of garnishment is- 
sued to recover the same debt, whereupon plaintiff’s 
attorney submitted his affidavit to the effect that the 
Circuit Court had refused to take jurisdiction of said 
case because the record was not filed on the first day of 
the Court : 

Held, that the motion was properly overruled. Eagle 
and Phenix Man. Co. vs. White, Sheffield & Co.....+0. 82 
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2. A sheriff having collected money for a plaintiff in ex- 
ecution is subject to process of garnishment at the in- 
stance of a creditor of said plaintiff. Gray, sheriff, 
oe, Mamenall, Grebe. .ccccscecsesesssscese senndcdesas biotin one 
3. Where a balance of money collected on an execution 
remained in the sheriff’s hands, which he was notified 
was claimed by the attorney for the plaintiff in fi. fa. 
as his fee, and after such notice judgment was rendered 
against him on a process of garnishment sued out at 
the instance of a creditor of said plaintiff, he making 
no defense, which judgment he satisfied, it was not er- 
ror in the Court, on the hearing of a rule nisi requiring 
him to show cause why he should not pay over such 
balance to the plaintiff’s attorney, to make the rule 
absolute. Ibid. 

4, Where A had a suit pending against B, and had also 
a summons of garnishment sued out against C, a debtor 
of B’s, and before A’s claim against B was carried to 
judgment, it was agreed in writing by the attorneys 
of the three parties that the garnishment should be 
dissolved ; that C should pay the amount he owed B 
over to B’s attorney, who, after taking out his fees, 
should hold the balance subject to A’s suit against B, 
and C paid the money according to the agreement and 
in good faith : 

Held, that the garnishment was dissolved by the payment 
of the money under the agreement. If the money is 
not duly held and disposed of under the agreement, 
A has his remedy by rule against the attorney re- 
ceiving the money, but the garnishee who has in good 
faith paid his money, is discharged. Platen vs. Byck. 
5. When the garnishee failed to answer through a mis- 
take as to his legal duty, and judgment was rendered 
against him fora much larger sum than he had in hand, 
the discretion of the Court in setting aside the same, 
on motion made during the term, will not be controlled. 
Russell vs. Freedman’s Savings Bank.......ssccseee cesses 


GUARDIAN AND WARD. 


. A ward after he has attained the age of fourteen years, 
has the right to choose his guardian, and for that pur- 
pose to have the letters of guardianship issued under 
the appointment of the Ordinary to a former guardian, 
revoked, Bryce vs. Wynn...... essiseee cnsehsdeeonenséant ee 
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2. Before such order of revocation is granted, a selection 
of the successor in the guardianship should be made, 
which selection must be judicious in the judgment of 
the Ordinary, and the person chosen should give his 
consent to his appointment. Ibid. 


3. An application was made by a ward over fourteen years 
of age, for the revocation of the letters of her guardian, 
and to be allowed to select a guardian subject to the 
approval of the Ordinary. On the hearing the Ordi- 
nary discharged the rule against the guardian to show 
cause, ete., on the ground that there was “no sufficient 
cause shown for the removal of the defendant.” On 
a second application by the ward for the same purpose, 
which was carried by consent appeal to the Superior 
Court, the judgment of the Ordinary was pleaded as 
former recovery in bar, and it was so adjudged by the 
Court: 


Held, that the decision of the Ordinary will not be con- 
strued as an adjudication of the right of the minor to 
have the letters of guardianship revoked and to select 
her guardian, but rather that the refusal of the Ordi- 


nary to grant the revocation was because there had 
been, in his judgment, no “judicious selection” of a 
successor who would consent to act. If, on the second 
trial, such “judicious selection” be shown to the sat- 
isfaction of the jury, and the person chosen consents 
to accept, the application should be allowed. bid. 


HOMESTEAD. 


. Act of 1868 is unconstitutional as against antecedent 
debts. Chambliss vs. Jordan....... bh enasanicesaninenibitn . 81 


. Where a homestead was set apart under the Act of 
1868 and was afterwards levied on to satisfy a fi. fa. 
founded ona debt contracted before 1868, the husband, 
or, on his failure, the wife may apply for an exemption, 
under the law as it stood before the debt was contracted, 
and the exemption, if obtained before the sale under the 
levy, is a valid exemption against the judgment so 


. Though a defendant has had set apart to him a home- 
stead under the Act of 1868, which has failed as against 
debts contracted prior to July 21st, 1868, on account 
of the unconstitutionality of said Act, he may never- 
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theless claim the homestead allowed under the Code. 


4, Where the widow had a homestead set apart to her 
and her minor children out of the lands of her de- 
ceased husband, under the Act of 1868, and the same 
was levied on to satisfy an execution based on a claim 
contracted prior to the adoption of the Constitution of 
1868, she is not barred from claiming her dower in 
said lands. Page, adm’r, et al. vs. Page.....ceee cveeee 


. A homestead, set apart to the defendant in execution, 
under the Act of 1868, though conveyed to the claim- 
ant with the approval of the Ordinary, is nevertheless 
subject to a judgment against said defendant, rendered 
before the passage of said Act. Smith vs. Whittle. 
Durden, adw’r, vs. Whittle....... bacconiie sobadiuie Ssensws 


HUSBAND AND WIFE. 


Whilst a libel for divorce in favor of the wife is 
pending, an action against the husband for the counsel 
fees of the wife in the divorce suit cannot be main- 
tained in a Justice Court. Such a claim is an incident 
to the wife’s right to temporary alimony, and during 
the pendency of the libel, is only cognizable by the 
Judge of the Superior Court. Glenn vs. Hill.......... 


. A wife’s share of her deceased father’s real estate not 
distributed, but remaining undisposed of between the 
heirs, the same being wild lands, is not so in possession 
of the husband as to bar the wife’s right of survivor- 
ship, if he die before it is distributed or divided, 
Hooper vs. Howell, quardian......c.cccccecscececcscsscesees 


. When a married woman ordered -from the milliner a 
hat at the price of $12 50, informing the milliner 
that it was intended as a present to a friend, but when 
the hat was finished she refused to take it, and suit was 
brought against her husband for the price of the hat ; 
and on the trial it appeared that the wife was fully 
supplied with hats; that she was in the habit of pay- 


ing her own bills, and that he had no knowledge of 


the transaction : 
Feld, that the husband was not liable for the price of the 
Bi, FP IE, Bas iscvidinkmnnnnedavninhaitenpions sannene 
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ILLEGALITY. 


1. Where an affidavit of illegality was filed to an execu- 
tion, and the issue was pending, and the Judge dis- 
missed the “case and levy for want of prosecution,” 
and the plaintiff attempted afterwards to proceed 
upon the same levy : 

Held, that the levy was dismissed, and equity will enjoin 
the plaintiff from proceeding in defiance of the judg- 
ment of the Court. Scogin vs. Beall, ex’r 


2. Where there have been two judgments of the Court 
on illegalities to an execution, both ordering the same 
to proceed as a valid execution, it is too late for the 
defendant to set up a new defense to the execution 
which existed before the judgments and of which he 
was fully informed at the time of the judgments. 
Field, adm’r, vs. Price...... reegerseneeeeneess sen teens ‘iene 


3. An affidavit of illegality to an execution setting up 
facts as a reason why the execution is proceeding ille- 
gally, must distinctly present the matter relied upon, 


so that, if not denied, the Court may pass judgment 
intelligently, or if denied, that the jury may have dis- 
tinctly before it the matter in issue. Shap vs. Ken- 
NEAY..+++0+ e010 eseccesccecces ocveusses o ceescoee eveccceee oesceee 


4. When a judgment was obtained against one as admin- 
istrator of an estate, and the subsequent representative 
of the same estate filed an affidavit of illegality against 
the execution issued on such judgment, on the ground 
that the defendant in execution was not the legal ad- 
ministrator at the date of the judgment or since, the 
affidavit should set forth the facts which show that the 
title of such defendant to the office of administrator 
was illegal. McLaren, adm’2, vs. Beall.......+++ ponenes 632 


5. A ground taken in an affidavit of illegality that the 
execution “issued upon a bogus judgment, which was 
not obtained after a due course of law, but was ob- 
tained in chambers, contrary to the statute in such cases 
made and provided, and by fraud,” is too general and 
indefinite, and does not show that- the judgment is 
void, and therefore cannot be inquired into in a pro- 
ceeding by illegality. bid. 

6. On a trial of an affidavit of illegality the affiant, in 
support of one of the grounds taken, introduced the 
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former administrator as a witness, who testified that 

he had paid $3,400 00 on the debt, and that no credit 

had been given for it. Upon the attention of the 
witness being called to the original decree, and papers 
connected therewith, he admitted that he was mis- 
taken : 

Held, that notwithstanding the witness admitted the mis- 
take on the trial, yet his being willing so to testify fur- 
nished a reason for filing the affidavit sufficient to re- 
lieve a succeeding representative from the charge of 
interposing it for delay only, and especially under such 
a state of facts, twenty per cent. damages should not 

have been given. Ibid. 


IMPRESSMENT. See War, 1. 



















INDICTMENT. 
See Criminal Law, 13, 15, 16, 17, 27. 


INDORSEMENT. 


The indorsement on the bonds by “ Alfred Shorter, Pres- 
ident Georgia and Alabama Railroad Company,” passed 
the title in the bonds to the holder. The bonds being 
issued for purposes of negotiation, this was a sufficient 
indorsement to put them in circulation, notwithstand- 
ing the charter of the railroad company required a dif- 
ferent mode of making and signing ordinary contracts 
to bind the company. Commissioners of Roads, ete., 
vs. Shorter ....... se sesncecesseoasons sceccceece socees ‘omens ‘nine 489 












INFERIOR COURT. See County Matters, 2-5. 
INJUNCTION. 


1, Complainant charges in his bill that the defendant has 
erected a dam across a stream, which causes the water 
to overflow complainant’s land lying on the stream 
above this dam; that he has, at law, recovered nomi- 
nal damages for the injury thereby done, and has other 
suits pending for the same wrong. Amongst other 
grounds, he also charges that defendant is preparing 
to erect a mill near the dam, but does not charge or 
show that the damage to him will thereby be increased. 

Besides the prayer for a decree that the proper height 

of the dam shall be determined and fixed, and the 
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prayer for general relief, he asks for an injunction re- 
straining defendant from continuing the dam at its 
present height, or any height that will cause the water 
to overflow his land, or from building a mill, or rais- 
ing said dam, or doing any act that will, in any way, 
tend to cause the dam to continue as it now stands. 
The Chancellor granted an injunction enjoining de- 
fendant from raising the dam higher, or from doing 
any act that will strengthen it at its present height, or 
make it more permanent than it now is: 

Held, that as there is no charge in the bill, and no proof 
at the hearing of an intention or threat of defendant 
to increase the height of the dam, and defendant made 
affidavit that none such existed, no necessity for the 
injunction on that point was shown. Wheeler vs. Steele, 


. As all the rights of the parties may be adjusted at the 
final hearing, and the height of the dam be fixed by a 
decree, so that there can be no further damage to com- 
plainant, the defendant should not, in the meantime, 
be disabled from protecting the dam against destruc- 
tion by high water or other accidents, which is done 
by the injunction as granted. Ibid. 

. Pending an action of ejectment the plaintiff filed a bill 
in equity alleging that the defendant in the action of 
ejectment was insolvent, and that he had then in his 
possession certain bags of cotton and a certain lot of 
corn, made by him on the land, which land the bill 
charged belonged to the complainant. The bill prayed 
that the defendant should be enjoined from selling the 
corn and cotton, and that the same might be put in the 
hands of a receiver to await the result of the action 
of ejectment : 

Held, that a Court of equity ought not to interfere in 
such a case. ‘The complainant has no lien, and stands 
in no respect as to said corn and cotton, better than 
any other creditor of the defendant. Walker et al. vs. 
ZOPN «0000006 deneeqene onpaeeee pe cpansaneace: #6 Pesccccaccesesees 

. A Court of equity will not entertain a bill in the 
name of one or more private citizens to restrain the ob- 
struction of a public street, no private injury or 
threatened injury being alleged to such citizens or to 
their property. In such a case the nuisance being 
purely a public one, can only be restrained by the 
public, on information filed by a public officer, to-wit: 
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by the Solicitor General for the Circuit. Coast Line 
BD Oe Ci ee CR OB iicwisittrerciitesicctditsiscinccecians 


5. Nor is it sufficient that one of the parties is a lot 
owner on the street, no specific injury to said property 
being alleged, but only a general allegation that dam- 
age will result to said lot. Ibid. 


A railroad company was chartered, with the privilege 
of running its road from such point within the limits 
of the city of Savannah as the Mayor and Council of 
the city should designate, and from thence to the sea 
coast, by certain cemeteries outside of the city, but 
used by the citizens for the burial of their dead. The 
Mayor and Council fixed the initial point considerably 
within the city, and passed an ordinance permitting 
the company to lay down its track from such initial 
point through certain streets and squares on the route 
from such point by said cemeteries in the direction 
prescribed by the charter, and to run horse cars there- 
upon : 

Held, that such permission was within the authority of 
the Mayor and Council over the streets and squares of 
the city, and under its charter the company might, 
with such authority, so use the streets, not obstructing 
them permanently by excavations or embankments, 
and leaving them conveniently passable, except by the 
passage of the cars. Under such limitations no public 
nuisance will be created, and no grounds for an in- 
junction by the public exist. bid. 


7. A refusal of an injunction does not bar the complain- 
ant from making a second application when he pre- 
sents new and additional matter discovered since the 
former hearing. Blizzard vs. Nosworthy et al........00 


8. There was no abuse of discretion by the Chancellor in 
hearing the second applicatiou and in granting the in- 
junction, provided the same be construed as restraining 
the trial of the ejectment case until a final hearing of 
the bill, with the right of the parties to a trial of both 
cases together. Ibid. 


INSURANCE. 


1, Where an applicant for Jife insurance signs an appli- 
cation for a policy which contains a statement that 
“only the h ficers of tl in M: 

only the home officers of the company, in Macon, 
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Georgia, have authority to determine whether or not 
a policy shall issue on application,” and the agent 
through whom the application is made gives a receipt 
to the applicant as follows: “Received of James R. 
Scurry $375 00, the same being in payment of insur- 
ance in the Cotton States Insurance Company. This 
receipt being binding on said company until the policy 
is received.” Such contract or receipt is not binding 
on the company to issue a policy, nor is the company 
bound by the receipt after the application is rejected. 
Whether it is binding on the company until action is 
had by the company on the application, is a question 
that does not arise under the facts of this case. Cotton 


States Life Ins. Co. vs. Scurry et al 


Where insurance was effected in a mutual life insurance 

company on the life of the husband of complainant 
for her benefit, upon the ten year plan, with the option 
to the assured that after two annual payments, should 
she wish to discontinue, the company will issue to her 
a paid up policy for as many tenths of the amount 
originally insured as there have been annual premiums 
paid in cash, and the premiums were paid part in cash 
and part in notes, with the stipulation that the divi- 
dends in the profits should be applied to the payment 
of the notes: 

Held, that the assured was not entitled after the payment 
of the second annual premium as aforesaid, to a paid 
up policy for two-tenths of the amount originally in- 
sured, until the liquidation in cash of the notes given 
in part of premiums, after crediting thereon the divi- 
dends already accrued. Moses vs. Brooklyn Life Ins. 


. William A. Gober made application to the Security 
Life Insurance Company, through its agent at Greens- 
boro, for a life policy on his life in favor of his wife 
and children. ‘The application sought a life policy for 
$5,000 00, premiums payable annually. .The applica- 
tion was dated 10th August, 1870. On receiving the 
application for transmission to the company, the agent 
gave to Gober a receipt acknowledging the payment 
of $99 15, the cash portion of the first premium, and 
stipulating that Gober was entitled to a life policy for 
$5,000 00, as of the age of thirty-seven, if the com- 
pany accepted his application, the company to be in 
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that case bound from the date of his examination. If 
the company did not accept, the money was to be re- 
turned and the receipt canceled. There was, in fact, 
no money paid, but the agent took Gober’s note for 
the $99 15, payable to himself in six months. The 
company accepted the application and issued the pol- 
icy and sent it to the agent. The policy was not de- 
livered to Gober, nor does he seem to have got formal 
notice of the acceptance of his application and the issue 
of the policy. ‘The agent swore that he took the note 
as cash, but that he did not intend to deliver the pol- 
icy till the note was paid, though it does not appear 
that he informed Gober of this. The note was not 
paid at maturity; but after it was due the agent de- 
manded it, and informed Gober that if he did not pay 
he would lose his interest in the company. The policy 
was dated 29th August, 1870, and in it the premiums 
were declared due each year on that day, and if not 
paid the policy was to cease. Gober did not pay his 
note, nor did he pay the second premium. On the 
16th of September, 1871, Gober died : 

Held, that whatever may be the liability of the company 
under the facts if Gober had died before the 29th of 
August, 1871, yet, as the company was only liable ac- 
cording to the policy, and as the second premium was 
unpaid, the insurance ceased after the 29th of August, 
1871. The Security Life Ins. and An. Co. vs. Gober. 414 


. That Gober did not know the precise terms of the 
policy, if he did not, was his own fault, as he could 
have known had he applied to the agent ‘for the same, 
and he was also charged with notice that the liability 
of the company for the second year was dependent on 
his payment of the second premium, bid. 


INTEREST. 


The verdict of the jury was illegal in finding the high- 
est proven value and any interest for the plaintiff. The 
measures of damages under our law is, as was charged 
by the Court, and it is not in the power of the jury 
to find a verdict for such damages, with interest from 
any date. Unless the plaintiff will remit this verdict 
for interest, there must be a new trial. Central Rail- 
road and Banking Company vs. Atlantic and Gulf Rail- 
POA Company... ..ccccscersccescccccscoceese oe ececeesesees 444 
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INT ERROGA TORIES. See Evidence, 9. 
JUDGMENTS. 


1, The certificate of the former owner of a judgment, 
given since its assignment, that she had on due reflec- 
tion become satisfied that said judgment was wrong, 
and that she was mistaken when the case was pend- 
ing in Court, cannot affect the rights of the assignee. 
Lindrum et al. vs. Robson 


. When a suit was brought against Robert Campbell as 
a stockholder in a corporation, on his statutory liability 
for a debt due by the corporation, and the process was 
returned served by the sheriff thus: “Served the within 
by leaving a copy at the residence of Robert Camp- 
bell,” and the defendant not appearing, a verdict and 
judgment was taken against Robert Campbell, and an 
execution for the same being levied on the property of 
Robert Campbell, he filed his bill in equity, alleging 
that he never had been a stockholder in said company, 
but that there was another Robert Campbell of the coun- 
ty who was such stockholder, and alleging further that 
he had no notice of said suit, and that if a copy was 
left at his residence he did not get it or have any 
knowledge of it, and praying that the judgment should 
be enjoined against him. On the trial it was proven 
by the sheriff that he had left the writ at the residence 
of the present complainant, and this was all the proof 
pro or con on the subject of service, but the complain- 
ant showed by Mr. Sibley that he had not been a stock- 
holder ia said company, but that the other Robert 
Campbell was a stockholder: 

Held, that it was error in the Judge to charge the jury 
that the judgment did not conclude the complainant, 
unless he was personally served with the process. 
Frazer vs. Sibley et al, ex’ r8.ccccecccceeserseveeee —_ 


3. As there was no affirmative evidence on the trial to 
show which Robert Campbell the plaintiff had’ intended 
to sue, and the complainant having been duly served 
with process in that suit according to law, it was his 
duty to appear and defend the same, and having failed 
so to do he is concluded by the judgment, it being 
the legal presumption that it was made to appear on 
that trial that the defendant then served was a stock- 
holder, as charged in the declaration, and the jury 
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should in this case have found against the complain- 
ant unless it had been made to appear that the verdict 
in the other suit was obtained by perjury or by taking 
a verdict without proof (as in case of a judgment by 
default) of anything but the original judgment. Ibid. 


4, Two cases were pending between the same parties. 
They were submitted together to the Court upon an 
agreed statement of facts. The Court dismissed one 
case and allowed a judgment to be taken in the other. 
The plaintiffs excepted to said judgment, and brought 
the same for review to this Court, and obtained a re- 
versal. The legal effect of this reversal was to leave 
no judgment in the Superior Court, and to place the 
parties in the same position in which they were before 
the submission. Finney vs. Tommey & Stewart 


5. Where there is no evidence that the defendant was in 
possession of property before or after the judgment was 
rendered against him, and no title was shown in him, 
the fact that he conveyed the same by deed subsequent 
to said judgment, and possession was taken thereunder 
by the vendee, does not render the property liable 
thereto. Wimberly, trustee, vs. Collier 


6. The 4th and 29th sections of the Act of 1856 pre- 
scribing that after seven years, without an entry, ete., 
a judgment shall not be enforced, but shall be pre- 
sumed to be satisfied, and also that where a bona fide 
purchaser has been in the possession of real property 
for four years it shall be discharged from the lien of any 
judgment against the person from whom he purchased, 
were parts of a statute of limitations in force on the 
30th of November, 1860, and were, by thie terms, spirit 
and intention of the Act of that date, suspended, and 
by the various Acts from 1860 to 1865, the suspension 
was continued until the close of the war. Solomon et 
al. vs. Hinton et al 


7. The order of dismissal cannot be explained by parol, 
so as to show that the reason given for the want of ju- 
risdiction was a wrong reason, and that in truth the 
Court did have jurisdiction, and that the suit was there- 
fore duly brought. Gray, ex’r, vs. Hodge et al......0 


8. At the December term, 1866, of Clay Superior Court, 
the plaintiff obtained a judgment against the defend- 
ants. At the September term, 1869, the Court “ ordered 


VoL. L, 46. 
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that the same be set aside and forever annulled and 
made void” upon the ground that it appeared that the 
consideration upon which it was founded “was a note 
given for slaves.” At the September term, 1872, the 
plaintiff moved to set aside the last order. The motion 
should have been sustained. Prescott vs. Bennett et al.. 
Kelly vs. Brooks et al 

9. The judgment rendered at the September term, 1869, 
vacating the judgment of 1866, on the ground that it 
was founded on a note given for slaves, was a mere 
usurpation of power by the Court without any author- 
ity of law, and may be declared a nullity collaterally, 
without any direct proceedings to revise it. Ibid. 


10. It is apparent from the several provisions of the 
Code in relation to setting aside judgments that parties 
would not be without a remedy, although they might 
not have excepted to the same within thirty days after 
their rendition. Ibid. 


11. At the September term, 1869, of Lee Super ior Court, 
an order was passed dismis ssing plaintiff’s suit because 
the consideration of the note sued on wasaslave. At 
the November term, 1872, a motion was made to rein- 
state the case. The note sued on was dated January 
3d, 1863, and due January Ist, 1864. As this mo- 
tion was not made until nearly three years after the 
note sued on was barred by the statute of limitations, 
nor within three years from the time the order of dis- 
missal complained of was passed; therefore, whether 
under the right granted by section 3530 of the Code, 
the words “within the statute of limitations” be con- 
strued to mean three years, in analogy to the statute 
prescribing that period as the time within which a bill 
for a new trial must be brought, or to mean that period 
within which the plaintiff’s cause of action would be 
barred, this motion was not made in time, and was 


properly overruled, ison, adm’r, vs. McAfee et al.... 279 


12. An order of the Judge of the Superior Court dis- 
missing a suit pending in said Court, is not void be- 
cause the reason given in the order is not a good legal 
reason. Arnold vs. Kendrick, adm’r......000 seeeseeeeee 298 


13. When a suit was dismissed by an order of the Judge, 
and it appears that the Judge was mistaken in the fact 
upon which his judgment of dismissal was based, and 
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the plaintiff made no motion to reinstate until the sec- 
ond term after the dismissal, and he shows no excuse 
for his delay in looking after his cause, he is too late 
to move to reinstate, and especially is this true if he 
have notice of the dismissal shortly after the order was 
passed. bid. 

14. If a pending suit be dismissed by an order of the 
Court, and it appears that the ground mentioned in 
the order is untrue in fact, and a motion to reinstate 
shows upon its face that though the reason given was 
not true, yet ‘that there was in fact a good reason sub- 
sisting at the time why the case should have been dis- 
missed, there is no error in refusing to reinstate. Ibid. 


15. When a suit pending in the Superior Court was dis- 
missed by order of the Court at March term, 1869, 
and there is nothing on the face of the order to show 
the ground of its dismissal, it is too late at June term, 
1872, to move to have the case reinstated on the 
ground, shown by parol, that the order of dismissal 
was because the suit was for a slave debt. Sheppard 
08. Whitfield, e078 ...ccccrercoccesccccesecreses secsecccsoccsces SLL 


16. An application was made by a ward over fourteen 
years of age for the revocation of the letters of her 
guardian, and to be allowed to select a guardian, sub- 
ject to the approval of the Ordinary. On the hearing 
the Ordinary discharged the rule against the guardian 
to show cause, ete., on the ground that there was “no 
sufficient cause shown for the removal of the defend- 
ant.” On a second application by the ward for the 
same purpose, which was carried by consent appeal to 
the Superior Court, the judgment of the Ordinary was 
pleaded as former recovery in bar, and it was so ad- 
judged by the Court: 

Held, that the decision of the Ordinary will not be con- 
strued as an adjudication of the right of the minor to 
have the letters of guardianship revoked and to select 
her guardian, but rather that the refusal of the Ordi- 
nary to grant the revocation was because there had 
been, in his judgment, no “judicious selection” of a 
successor who would consent to act. If, on the second 
trial, such “judicious selection ” be shown to the satis- 
faction of the jury, and the person chosen consents to 
accept, the application should be allowed. Bryce vs. 
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17. Where the judgment of this Court has been reversed 
upon writ of error to the Supreme Court of the United 
States, the judgment of said tribunal will, on motion, 
be made the judgment of this Court. Walker vs. 
Whitehead 

18. Where an attorney recovers different parcels of land 
for his client, under a written agreement that the at- 
torney should have a particular lot so recovered for his 
services, and there is no evidence of fraud, or that the 
services were not worth what was contracted for, the 
attorney, under section 1979, Revised Code, can claim 
such lot against the lien of a judgment existing against 
his client at the time the agreement was made, the 
more especially if the creditor never sought to enforce 
his judgment against the land until subsequent to its 
recovery, after a protracted litigation on the part of 
defendant and his attorney. Walton vs. Litile ....... os 


JUDICIAL SALE. 


See Levy and Sale. 
“ Administrators and Executors, 8, 9, 10, 14. 


JURISDICTION. 


1. Whilst a libel for divorce in favor of the wife is pend- 
ing, an action against the husband for the counsel fees 
of the wife in the divorce suit cannot be maintained in 
a Justice Court. Such a claim is an incident to the 
wife’s right to temporary alimony, and during the pen- 
dency of the libel is only cognizable by the Judge of 
the Superior Court. Glenn vs. Hill 

2. Justices of the Peace have not jurisdiction, under the 
provisions of the 4023d section of the Code, to abate 
as a nuisance a bridge constructed by a railroad com- 
pany over a navigable stream. Macon and Brunswick 
he Bae GA CR, TOO TENG, G0 OG, wccvrccseccsensesscnsacsciece 156 


JURY. See Criminal Law, 19. 


JUSTICE OF THE PEACE. 
See Jurisdiction, 2. 


LANDLORD AND TENANT. 


1. Under the general law of January 19th, 1872, the 
Judge of the County Court has authority to issue dis- 
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tress warrants, and there is nothing in the Act organ- 
izing a County Court for Dougherty county inconsist- 
ent with such an authority in the County Judge of 
that county, so that he also has authority to issue dis- 
tress warrants. Graves vs. Tifts........ccecssccsecsecseees 


2. Where a levy under an illegal distress warrant is dis- 
missed, the Court has no authority to retain the case 
until a new warrant can be issued. bid. 


3. The lien of a landlord upon the property of his tenant 
for rent does not attach as against a purchaser from 
the tenant until the issue of a distress warrant, except 
upon the crop made upon the premises. Hobbs vs. 

4, Ww ie ‘re a distress warrant was sued out for rent, and 
a counter-affidavit was filed denying that the defend- 
ant held the premises from the plaintiff, either by 
lease or rent, and also that he owed the plaintiff any 
rent, a verdict as follows: “We, the jury, find the 
issue for the plaintiff,’ was sufficiently certain, and 
covered the issue made by the pleadings. Rickerson 
OB, FUR a ccccscececsens teccdshinasssiankernentenn teanseses 


5, A tenant occupied a store-room from September, 1870, 
to December, 1871. In September, 1870, it was agreed 
between him and the landlord that he, the tenant, 
should have the store repaired, and the cost thereof 
should be deducted from the rent, and the repairs 
were then made. In December, 1870, he gave the 
landlord his note, expressing therein that it was for 
the rent of the store-room he then occupied, to be paid 
quarterly. The Court was requested by defendant to 
charge the jury, that the agreement as to the repairs 
rebutted the presumption of law that the giving of a 
note was evidence that there had been a settlement of 
accounts : 

Held, that the refusalgof the Court so to charge was not 
error. Broughton vs. Thornton, adm’r.....2 seceeverees 


6. The evidence does not sufficiently show that the dam- 
ages were caused by the leaking of the store during 
the year 1871 to authorize this “Court to grant a new 
trial because the jury did not allow for them in the 
verdict. Ibid. 

7. Prior to the Act of 1873, the landlord, in the absence 

of any contract to that effect, had no lien on the crops 
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of the tenant for his rent, before the levy of a distress 
warrant therefor. Johnson vs, Emanuel....... senededands 


LAWS. 


1. The County Court Act of January 19th, 1872, is a 
general law of the State, except as therein specially ex- 
cepted ; and the Act of August 24th, 1872, establish- 
ing a County Court in the counties of Dougherty and 
Lee only repeals the Act of 19th January, 1872, so 
far as it is inconsistent therewith. Graves vs, Tifts..... 

2. Where an Act was passed by the Legislature in the 
year 1872, “for the removal of the county site of Lee 
county, to compensate the owners of real estate at 
Starksville, and for other purposes,” the body of which 
was in accordance with its title, and in 1873 a second 
Act was passed, the title to which was as follows: “An 
Act to amend an Act to authorize the Ordinary of 
Butts county to issue bonds to raise money to build a 
Court-house, and to authorize the commissioners to re- 
move the county site of Lee county, to issue bonds of 
said county to build a Court-house and jail at the new 
county site of said county of Lee, and for other pur- 
poses :” 

Held, that the two Acts in relation to the county of Lee 
should be construed together as one Act; and thus 
construed, the removal of the county site of Lee coun- 
ty, and the provision for the payment of the cost of 
such removal incident to the erection of the public 
buildings at the new site, cannot be said to be more 
than one subject matter as contemplated by the Con- 
stitution. Allen et al., vs. Tison et al 

3. Statutes under which exemption from taxation is 
claimed by corporations, will be strictly construed, and 
the exemption will not be held to be conferred unless 
the terms under which it is granted clearly and dis- 
tinctly show that such was the intention of the Legis- 
Jature. Mayor and Council of Macon vs. Central R. 
R. and Banking Co........ jtderabbsssses tahoe s vivenianinddies es 


LEGACY. See Wills, 1, 2, 4. 
LEVY AND SALE. 


1. If there be no newspaper published in the county in 
which land is levied on for sale, it becomes the duty 
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of the sheriff to publish notice thereof in the nearest 
newspaper having the largest or a general circulation 
in such county. In the latter case notice need not be 
published at any place in said county. Lamb, adm’r, 


00. BER, OPP cscceasessressancisssencte stasstpesersacengaasons 207 


2. Where there is a levy upon land entered by the sheriff 
upon an execution, but by mistake the entry is not 
signed by the sheriff, the fuilure to sign is not fatal to 
the levy. The sheriff may amend it by adding his 
signature. Sharp vs. Kennedy......0e seceeees esocccconces 208 











. Where land is levied on as the property of A, and is 
claimed by B under our claim laws, the pendency of 
the claim does not make it illegal for other judgment 
creditors of A to levy on and sell the land at sheriff's 
sale. Walker et al. v8. Zorn...seceeee pessonee seen baienti 370 


4. In order to pass the title to land by a sale by the city 
marshal of Americus, under a fi. fa. for city taxes, it 
is necessary that all the requirements of the city char- 
ter should be fully met, and if there be a failure to 
advertise the sale for thirty days, as required by the 


charter, the sale is void. ited et. al. vs. Wilson, 
WED ivcrocicctnancnenssiiiennninnde wees eiuaekonts atnoomnaee 418 


5. A levy upon land in this State is made by an entry 
by the levying officer upon the fi. fa., and an entry by 
a city marshal on a city tax fi. fa., “Levied this fi. fa. 
ona house and lot of the defendant, situated in the 
eastern part of the city of Americus, to satisfy the 
within,” is not a sufficiently definite entry to give the 
marshal authority to sell a lot which the defendant 
happens to own in that part of the city; nor can such 
an entry by a city marshal be amended after the sale 
by adding a description sufficient to identify the prop- 
erty intended to be seized. Ibid. 





i) 













6. Where lot two hundred and eighty-seven is intended 
to be levied on by an attachment, but the entry of the 
sheriff describes lot two hundred and sixty-eight by 
mistake, there has been in fact no levy made on the 
right lot. War dlaw, adm’r, vs. Wardlaw....0 eesseee . 544 







LIBEL. See Slander. 





LICENSE 





See Municipal Corporations, 1, 2, 11. 
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LIEN. 


1. The lien of a landlord upon the property of his tenant 
for rent does not attach as against a purchaser from the 
tenant until the issue of a distress warrant, except 
upon the crop made upon the premises. Hobbs vs. 
TPB irs ccnces scence ceccsecsensscenees secseoscsegencens paeeeeen .. 213 


. Pending an action of ejectment the plaintiff filed a 
bill in equity alleging that the defendant in the action 
of ejectment was insolvent, and that he had then in his 
possession certain bags of cotton and a certain lot of 
corn made by him on the land, which land the bill 
charged belonged to the complainant. The bill prayed 
that the defendant should be enjoined from selling the 
corn and cotton, and that the same might be put in 
the hands of a receiver to await the result of the ac- 
tion of ejectment : 

Held, that a Court of equity ought not to interfere in 
such a case. The complainant has no lien, and stands 
in no respect, as to said corn and cotton, better than 
any other creditor of the defendant. Walker et al. vs. 


3. An inn keeper has no lien on the goods in possession 
of his guest, as against the true owner, unless there 
be charges upon the specific article on which the lien 
is claimed. Domestic Sewing Machine Co. vs. Watters. 


4. A creditor of an insolvent estate who held the vend- 
or’s lien on Jand which had been sold by the adminis- 
trator, may proceed by bill against the representative 
of the estate for the assertion of his equitable claim on 
the proceeds of the sale. Atkinson vs. Keith, adm’r, 


. Prior to the Act of 1873 the landlord, in the absence 
of any contract to that effect, had no lien on the crops 
of the tenant for his rent before the levy of a distress 
warrant therefor. Johnson vs. Emanuel......++ énacieits 


. Where an attorney recovers different parcels of land 
for his client under a written agreement that the at- 
torney should have a particular lot so recovered for 
his services, and there is no evidence of fraud, or that 
the services were not worth what was contracted for, 
the attorney, under section 1979, Revised Code, can 
claim such lot against the lien of a judgment existing 
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against his client at the time the agreement was made, 
the more especially if the creditor never sought to en- 
force his judgment against the land until subsequent 
to its recovery after a protracted litigation on the part 
of defendant and his attorney. Walton vs. Little ..... 


LIMITATIONS—STATUTE OF. 


. When a bill was filed against the administrator of a 
deceased partner seeking an account of certain partner- 
ship funds which it was alleged had been collected by 
the partner and misapplied, and pending the suit and 
after the Ist of January, 1870, the bill was amended 
so as to charge, that said deceased partner had also 
received to his own use the rents of certain real estate 
belonging to the partnership, and that he had not ac- 
counted therefor : 

Held, that the amendment did not introduce a new cause 
of action, but only added an item to the original cause, 
and if the plea of the statute of limitations was not 
good to the original suit it was not good to the amend- 
ment. Allen, adm’r, vs. Woodson, ex’x, et Al.....++++0+ 


2. The 4th and 29th sections of the Act of 1856, pre- 
scribing that after seven years, without an entry, ete., 
a judgment shall not be enforeed, but shall be pre- 
sumed to be satisfied, and also that where a bona fide 
purchaser has been in the possession of real property 
for four years ‘it shall be discharged of the lien of any 
judgment against the person from whom he purchased, 
were parts of a statute of limitations in force on the 
30th of November, 1860, and were, by the terms, spirit 
and intention of the Act of that date, suspended, and 
by the various Acts from 1860 to 1865, the suspension 
was continued until the close of the war. Solomon et 
al. vs. Hinton et al.. ..... sdbanesinns jinneninil peenkane. aeons one 


3. A widow is not put to an election between a child’s 
part and dower until there is administration on the 
estate of the husband. Nor does the statute of limi- 
tation run against her application for dower if she has 
remained in possession of the land until the applica- 
tion is made. Smith vs. King et dl. ssccecsecsseee senses 


4. When a suit was brought, May 27th, 1871, on a prom- 
issory note due before the Ist of June, 1865, and the 
defendants pleaded the limitation Act of March 16, 
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1869; and the plaintiff replied that he had brought 
suit before the Ist of January, 1870, but said suit was 
dismissed by the Court, as appears by the minutes, 
thus: “Dismissed for want of jurisdiction,” and that 
the present suit was within six months after the dis- 
missal in January, 1871: 


Held, that even if that section of the Code, allowing suits 
to be brought within six months after dismissal, ap- 
plies to the Act of 1869, yet, as the first suit was dis- 
missed for “want of jurisdiction,” the plaintiff is es- 
topped from saying said first suit was properly brought, 
or was, in fact, a pending suit, as the Court had no 
jurisdiction of it. Gray, ea’r, vs. Hodge et al.......00 


5. The order of dismissal cannot be explained by parol, 
so as to show that the reason given for the want of ju- 
risdiction was a wrong reason, and that, in truth, the 
Court did have jurisdiction, aud that the suit was 
therefore duly brought. bid. 


6. At the December term, 1866, of Clay Superior Court, 
the plaintiff obtained a judgment against the defend- 
ants. At the September term, 1869, the Court “ or- 
dered that the same be set aside and forever annulled 
and made void” upon the ground that it appeared that 
the consideration upon which it was founded “ was a 
note given for slaves.” At the September term, 1872, 
the plaintiff moved to set aside the last order. The 
motion should have been sustained. Prescott vs. Ben- 
00EE GE Bi ncesccacsessenes passbansocesoussuusesonses 
Kelly vs. Brooks et al.. eaecaneane Steses eadecnencnoe 


The judgment rendered at the September term, 1869, 
vacating the judgment of 1866, on the ground that it 
was founded on a note given for slaves, was a mere 
usurpation of power by the Court without any autbor- 
ity of law, and may be declared a nullity collaterally 
without any direct proceedings to revise it. Ibid. 


It is quite apparent from the several provisions of the 

Code in relation to setting aside judgments, that par- 
ties would not be without a remedy, although they 
might not have excepted to the same within thirty days 
after their rendition. Ibid. 


9. At the September term, 1869, of Lee Superior Court, 
an order was passed dismissing plaintiff’s suit, because 
the consideration of the note sued on was a slave. At 
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the November term, 1872, a motion was made to rein- 
state the case. The note sued on was dated January 
3d, 1863, and due January Ist, 1864. As this motion 
was not made until nearly three years after the note 
sued on was barred by the statute of limitations, nor 
within three years from the time the order of dismissal 
complained of was passed; therefore, whether under 
the right granted by section 3530 of the Code, the 
words “within the statute of limitations” be construed 
to mean three years, in analogy to the statute prescrib- 
ing that period as the time within which a bill for a 
new trial must be brought, or to mean that period 
within which the plaintiff” s cause of action.would be 
barred, this motion was not made in time, and was 
properly overruled. Tison, adm’r, vs. Me Afee et al... 
10. When a suit was dismissed by an order of the Judge, 
and it appears that the Judge was mistaken in the fact 
upon which his judgment of dismissal was based, and 
the plaintiff made no motion to reinstate until the 
second term after the dismissal, and he shows no ex- 
cuse for his delay in looking after his cause, he is too 
late to move to reinstate, and especially is this true if 
he have notice of the dismissal shortly after the order 
was passed. Arnold vs. Kendrick, adi’? .....es.sseeeee 


11. When a suit pending in the Superior Court was dis- 
missed by order of the Court at March term, 1869, of 
the Court, and there is nothing on the face of the order 
to show the ga of its dismissal, it -is too late at 
June term, 1872, to move to have the case reinstated 
on the ground shown by parol that the order of dis- 
missal was because the suit was for a slave debt. Shep- 
pard ve. Whithdd O08’? ..0.1000- cnscecessstenes os sanseeesses 


12. An account was contracted and due in September, 
1862. Administration was granted on the estate of the 
debtor in September, 1869, it not appearing in the re- 
cord when he died. Suit was instituted on the account 
in October, 1871: 


. ° . . . 
Held, that the action was barred by the statute of limi-. 


tations of March 16th, 1869. Even though the plain- 
tiff may not have been entitled to have brought suit 
against the administrator by the first of January, 1870, 
(which we do not deter mine) the spirit and equity 
of the statute require that it should have been com- 
menced within a period after twelve months from the 
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grant of administration, which was equal to the time 
allowed by the statute for bringing suits on such debts, 
to-wit: from the date of the passage of the Act to the 
first of January, 1870. The Moravian Seminary, ete. 
Oh. AONE BB lg CEN Pick inc sicesncasnicnsssisieveindncssonns: BOR 


13. The amendment to the prayer was a proper amend- 
ment, and the bill was not, on account thereof, demur- 
rable on the ground that ‘the relief then prayed was 
barred by the Act of March 16th,'1869. Atkinson vs. 
Keith, adm’ We OE Dsinsivdns diiesceia: ~accbcandepnenibtes ieuids GEE 


MASTER AND SERVANT. 


One engaged in selling and delivering wood to the pro- 
prietor ‘of a mill at so much per cord, i is not an em- 
ployee of the proprietor, so as to put him in the situ- 
ation of one who takes the risk upon himself of negli- 
gence in those running the mill. Wadsworth, Williams 
& Compatey 00. DUB6.....ccsesccccsccccccecccscccececeses ose | Ol 


MISTAKE. See Equity, 11, 12, 14. 
MORTGAGE. 


When a promissory note is made in South Carolina, 
payable on its face at Charleston, to a citizen of South 
Carolina, it is a South Carolina contrac t, notwithstand- 

ing the maker lives in Georgia, and notwithstanding 
at the time of the making of the note the maker also 
executes a mortgage to secure it on goods situated in 
Georgia, the residence of the mortgagor. Goodrich et 


i ie 


—_ 


Or 


2. A mortgage is not illegally foreclosed because the affi- 
davit of the mortgagee for foreclosure is made before 
a Notary Public who is also an employee in the office 
of the attorney at law, employed by the mortgagee to 
foreclose the same. bid. 


vo 


A mortgage upon a stock of goods then on hand, and 
upon the additional purchases as they should be made, 
is a good lien under our law to the amount of the goods 
on hand at the time, and is gvod upon future purchases, 
to that extent, even if those purchases be unpaid for, 
except as against any legal liens or title that may be 
against the goods in the hands of a third person. Ibid. 
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MUNICIPAL CORPORATIONS. 


1. A town council having power to license and regulate 
the sale of spirituous liquors, may legally, in issuing a 
license, confine the sale of liquor to a particular room 
ina house. Sanders & Son vs. T. C. of Elberton...... 


2. Whether two rooms in a particular house in which it 
is proposed to sell spirituous liquors, be in truth two 
distinct places, is a question of fact, and the judgment 
of the town council, under the evidence, holding that 
they are two distinct places, will not be disturbed if 
the evidence justify, though it may not require, such a 
conclusion by the Council. Ibid. 


3. Bonds owned by citizens and residents of the city of 
Augusta on corporations, or individuals resident out of 
the city, are property within the city, so as to be sub- 
ject to taxation by the city authorities under their gen- 
eral power to assess a tax upon property within the 
limits of the city. City Couneil of Augusta vs. Dunbar. 

4. Under the laws of this State, a municipal corporation 
cannot levy a tax on the bonds issued by the State, 
even though they be property within the corporate 
limits. It is not to be presumed that the State intended, 
without an express grant to that effect, to confer upon 
a municipal corporation a power thus to depreciate the 
State securities, and do what the State itself ought 
not to be presumed to have done in the absence of clear 
language so declaring. Ibid. 


5. Unless express authority to do so be granted by the 
Legislature, a municipal corporation has no power to 
enforce the payment of taxes due it by affixing a pen- 
alty of an additional per centum for failing to pay 
promptly when due. bid. 


6. In order to pass the title to land bya sale by the city 
marshal of Americus, under a fi. fa. for city taxes, it 
is necessary that all the requirements of the city charter 
should be fully met, and if there be a failure to adver- 
tise the sale for thirty days, as required by the charter, 
the sale is void. Ansley et al. vs. Wilson, trustee...... 


7. A levy upon land in this State is made by an entry 
by the levying officer upon the fi. fa., and an entry by 
a city marshal on a city tax fi. ja., “ Levied this fi. fa. 
on a house and lot of the defendant, situated in the 
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eastern part of the city of Americus, to satisfy the 
within,” is not a sufficiently definite entry to give the 
marshal authority to sell a lot which the defendant 
happens to own in that part of the city; nor can such 
an entry by a city marshal be amended after the sale 
by adding a description sufficient to identify the prop- 
erty intended to be seized. Ibid. 

A Court of equity will not entertain a bill in the name 
of one or more private citizens to restrain the obstruc- 
tion of a public street, no private injury or threatened 
injury being alleged to such citizens or to their prop- 
erty. In such a case the nuisance being purely a 
public one, can only be restrained by the public on 
information filed by a public officer, to-wit: by the 
Solicitor General for the Cireuit. Coast Line Railroad 
Company va. Cohen ef al......cecserece seccccceccces cvocses 
Nor is it sufficient that one of the parties is a lot 
owner on the street, no specific injury to said property 
being alleged, but only a general allegation that dam- 
age will result to said lot. Ibid. 

10, A railroad company was chartered with the privi- 
lege of running its road from such point within the 
limits of the city of Savannah as the Mayor and Coun- 
cil of the city should designate, and from thence to 
the sea coast, by certain cemeteries outside of the city, 
but used by the citizens for the burial of their dead. 
The Mayor and Council fixed the initial point consid- 
erably within the city, and passed an ordinance per- 
mitting the company to lay down its track from such 
initial point through certain streets and squares on the 
route from such point by said cemeteries in the direc- 
tion prescribed by the charter, and to run horse cars 
thereupon: 

Held, that such permission was within the authority of 
the Mayor and Council over the streets and squares of 
the city, and under its charter the company might, 
with such authority, so use the streets, not obstructing 
them permanently by excavations or embankments, 
and leaving them conveniently passable, except by the 
passage of the cars. Under such limitations no pub- 
lic nuisance will be created, and no grounds for an in- 
junction by the public exist. bid. 


11. A license is a right granted by some competent au- 
thority to do an act which, without such authority, 
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would be illegal. Home Ins. Co. vs. City C. of Au- 


GUD. corse rescee secsessensccsecces-cesseesceseccscceces sesseess 530 


12. The tax called a “license tax,” imposed by the City 
Council of Augusta, by the ordinance of January 5th, 
1874, upon insurance companies doing business within 
the city, is a tax and not a license. Ibid. 


13. The City Council of Augusta has power, under the 
charter of the city, to tax occupations, businesses, etc., 
and a foreign corporation which has an agency and a 
regular agent for the purpose of transacting its usual 
business within the city, is liable to be taxed. bid. 











14. A tux on occupations, businesses, ete., is not, in 
a ? ? ? 3 
leval contemplation, a tax on property so as to be sub- 
. 5 ’ ey . . 
ject to the ad valorem and uniformity rules of taxation, 
prescribed by the Constitution, and therefore a tax on 
fire insurance companies different from what is im- 
posed on life insurance companies, does not make the 
tax obnoxious to any constitutional requirement. J bid. 









NEGOTIABLE INSTRUMENTS. 










See Bonds. 
Promissory Notes. 






NEW TRIAL. 


1, The verdict of the jury in this case, turning as it 
did upon whether the jury believed the version of 
one or the other party at the time of the tenders on 
the 21st, is supported by the evidence, and, although 
the proof appears somewhat stronger for the defendants 
than the plaintiff, yet, as the jury has given the most 
weight to the plaintiff’s evidence, and the Judge has 
refused to interfere, this Court will not do so. Cun- 
singham ve. Clark & Od..c.ssscoccccsracsosssecsse.cosscecs OF 












2. We sce no abuse of the discretion of the Court in 
granting the new trial, and the judgment is accord- 
ingly « affirmed. Steadman vs. Lee... .ccccccccccccccccecce 460 
Wadsworth, Williams & Co. vs. Duke........ccececcsoceee QI 
IE le TN 6 onc iiss ds: ncdler dase hb kiaaaacin«tnveae 
Fe Be Fe i iccsecdikk avskbewbcidecsensas a 

Stansell vs. Tandlany 6 GB. winiccssescssscccsves ccsessse sesee . 360 

TT ER me: 

Nussbaum & Dannenburg vs. Ross, adivr...c6.seseeeeee 628 
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3. Where the verdict of a jury does substantial justice 
between the parties, and no error of law has been com- 
mitted, the discretion of the Superior Court refusing 
a new trial will not be interferred with. Burnett et al. 
vs. Ross, administrator ...... daseeess send shbesannennesinte ° 

4. The evidence for the plaintiff in this case is deficient 
in that it fails to show that the mule was afflicted with 
the disease of which it died at the time of the warranty, 
and it was no abuse of the discretion of the Judge to 
refuse to grant a new trial. J/eCoy vs. Wiley 

5. An immaterial error is no ground of new trial. Allen, 
adm'r, ve. Woodson, €2'2, ef Gh....0000 -ccrssesersccescccevece 
Wemberly, trustee, 00. Collier... ...cccocccosscccccsssececccese 

6. This Court will not reverse the judgment of the Judge 
of the Superior Court refusing a new trial in a crimi- 
nal case when there have been two verdicts of guilty, 
and the case turns wholly on the credibility of the wit- 
nesses. Crawford vs. The State....... 


7. When a motion was made in the Superior Court for 
a new trial, which was refused by the Court and a bill 
of exceptions to his judgment was tendered, signed, 
served and filed in the clerk’s office, and after this, 
during the same term, a motion was made to rehear 
and set aside the judgment refusing the new trial on 
the ground that the movant had discovered new and 
important evidence which ought to control the verdict, 
and the Judge failed to pass upon this latter motion 
pro'or con, but by an order directed the clerk to send 
it with the other papers to this Court with the bill of 
exceptions : 

Held, that as the Judge has not passed upon this latter 
motion, it is still pending in the Superior Court, and 
cannot be considered here until it be passed upon by 
the Court below. Ibid. 


8. Though the Court may make an unauthorized remark 
in reference to a question asked a witness, yet, if the 
testimony in connection therewith be on a matter which, 
under the whole evidence, could not have availed the 
party complaining, it is not such an error as will call 
for a new trial. Tutt vs. Land eete escqocnsesesseces 339 


9. We think in this case that the true issue between the 
parties has not been fairly passed upon, and that a 
new trial should be had, so that, after proper amend- 
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ments, the whole matter may be fully inquired into, 
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and the rights of the parties settled. Rose vs. West. 474 


10. There being no evidence to support the verdict, a new 
trial will be ordered. arp vs. The State.........+0+ “ 


11. Under the forty-ninth rule of the Superior Court, 
which the Judges were expressly authorized to estab- 
lish by section 3712 of the Code, it is necessary for the 
movant in a motion for a new trial, to file a brief of 
the testimony in the cause under the revision and ap- 
proval of the Court, and it is error for the presiding 
Judge, where a brief of the testimony has neither been 
filed or made out, to set aside a verdict on the ground 
that it is without evidence to support it, and contrary 
to the charge of the Court. Peacock, Chapman & Co. 
6, FURR ccrinncscscventenessasetsncsanenens edseene sanosannne 


12. It would require a very strong case to authorize this 
Court to grant a mandamus to compel the Judge of the 
Superior Court to sign and certify a bill of exceptions 
to its judgment in overruling a second motion for a 
new trial, after the case had been heard before this 
Court and a new trial refused. Kelly vs. Hall, Judge. 


13. As the jury did find, on the facts of the case, in fa- 
vor of the plaintiffs so far as to give them nominal 
damages, and as we are of opinion that they were prob- 
ably misled by the charge of the Court on this point, 
and by the further charge limiting the right of recovery 
“to the amount of damages actually sustained by the 
plaintiffs themselves,” when it appeared in evidence 
that the damages recoverable would enure to the ben- 
efit of plaintiffs’ consignors, we think that a new trial 
should be granted. Groover, Stubbs & ils. tag v8. 
Warfield & Wayne...... sen tosonneecensoenser ecnwaeee os 


NON-SUIT. 


Under the facts of this case, as they appear in the record, 
including the two rejected letters, which wethink should 
have been admitted, we are of the opinion that the 
plaintiff was entitled to go to the jury on the proof, 
and that the non-suit was error. Augusta Amateur 
Musical Club vs. Cotton States’ Mechanics’ and — 
cultural Fair Association.....c.esesecesessess sadennenmnsnte 


Vou. L. 47. 
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NUISANCE. 


1. A private nuisance may be abated in this State under 
the provisions of section 4023, etc., of the Revised 
Code, provided the application is made by the party 
injured. Ruff vs. Phillips et al.......sceceeveceersseceeee ° 


2. To make a business a nuisance it must be such to peo- 
ple of ordinary nature or condition; it is not sufficient 
if it be simply offensive to delicate and sensitive or- 
ganizations. Ibid. 

3. An order abating a nuisance ought not to exceed the 
necessity of the case, and if it do this it should be set 
aside. Ibid. 

4. Justices of the Peace have not jurisdiction, under the 
provisions of the 4023d section of the Code, to abate 
as a nuisance a bridge constructed by a railroad com- 
pany over a navigable stream. Macon and Bruns- 
wick Railroad Company vs. The State, ex rel.......+++ ‘ 


5. A Court of equity will not entertain a bill in the 
name of one or more private citizens to restrain the 
obstruction of a public street, no private injury or 
threatened injury being alleged to such citizens or to 
their property. In such a case the nuisance being 
purely a public one, can only be restrained by the pub- 
lic, on information filed by a public officer, to-wit: by 
the Solicitor General for the Circuit. The Coast Line 
R. R. Co. vs. Cohen et al.isrereeee ancespescasssesens en eceens 


6. Nor is it sufficient that one of the parties is a lot 
owner on the street, no specific injury to said property 
being alleged, but only a general allegation that dam- 
age will result to said lot. Ibid. 

7. A railroad company was chartered with the privilege 
of running its road from such point within the limits 
of the city of Savannah as the Mayor and Council of 
the city should designate, and from thence to the sea 
coast by certain cemeteries outside of the city, but 
used by the citizens for the burial of their dead. The 
Mayor and Council fixed the initial point considerably 
within the city, and passed an ordinance permitting 
the company to lay down its track from such initial 
point through certain streets and squares on the route 
from such point by said cemeteries in the direction pre- 
scribed by the charter, and to run horse cars there- 


upon ; 
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Held, that such permission was within the authority of 
the Mayor and Council over the streets and squares of 
the city, and under its charter the company might, 
with such authority, so use the streets, not obstructing 
them permanently by excavations or embankments, 
and leaving them conveniently passable, except by the 
passage of the cars. Under such limitations no pub- 
lic nuisance will be created, and no grounds for an in- 
junction by the public exist. bid. 


ORDINARY. See Guardian and Ward, 1-3. 
PARENT AND CHILD. See Contracts, 4. 


PARTIES. 


1. Where a bill of exceptions is filed to proceedings had 
upon the trial of a claim case, the defendants in fi. fa. 
are not necessary parties. Graves vs. Tifts......0.00006 


2. Where a bill was filed to marshal the assets of an in- 
solvent estate, and among the debts due by the de- 
ceased was one due as guardian of his two daughters, 
both of whom were married at the death of the father, 
and the husband of one of the daughters was a party 
to the original bill charged with wasting the assets to 
a large amount, and pending these proceedings the 
two daughters, by their next friend, came in and were 
made parties by petition, setting up the debt due them 
by their father and praying that it should be settled 
to their sole use, and before any final decree, one of 
the daughters died leaving minor childrep : 

Held, that the right to a settlement was sufficiently as- 
serted by the mother during her lifetime, to authorize 
the children to come in by petition and assert the right 
for their own benefit as survivors. Polhill, guardian, 
vs. Neal et al.......000 eccveses on seceee cee sescces decane ines 


3. The creditor’s debt was contracted in 1859, and the 
bill was filed in 1869, originally against the adminis- 
trator, the purchaser and his vendor, and the widow 
of the intestate who had taken dower, charging notice 
of the lien on each, and praying a sale of the Jand for 
the discharge of the vendor’s lien. By amendments 
made after January Ist, 1870, all parties defendants 
were stricken from the bill except the administrator 
and the first purchaser, who, it was charged, had not 


731 


122 


146 





732 INDEX. 


paid for the land. The prayer was also amended, ask- 
ing judgment on the debt against the administrator, 
and that the purchaser be decreed to pay his debt due 
the estate to complainant, and praying an injunction 
restraining the collection of the debt due by the pur- 
chaser : 

Held, that no necessity was shown why the purchaser 
should be a party, or for the relief prayed against him, 
or for any injunction, and the bill should have been 
dismissed as to the purchaser. Atkinson vs. Keith, 
adm’r, et al. 


PARTITION. See Equity, 6. 


PARTNERSHIP. 


1. When a portion of the assets of an estate consists of 
an interest in a partnership of which the deceased was 
a member, it is the duty of an executor who knows 
the fact, to take notice of the claim in his inventory 
and return it to the Ordinary, but a failure to do this, 
though an act justifying suspicion, does not require the 


executor to be charged with the nominal value of such 
interest, and he may show what was its real value. 
Moses et al. vs. Moses, ex’r 

2. When, within a reasonable time after qualification, 
the executor has a settlement with a surviving partner 
of the deceased, and receives from him, as the de- 
ceased’s interest, part of the assets of the partnership 
in kind, such settlement is to be considered prima 
facie as a fair one, and if there be no affirmative evi- 
dence to the contrary, a jury is authorized to act upon 
it as a just and proper settlement. bid. 


3. When an executor buys from a surviving partner of 
the deceased an interest in the partnership giving his 
own note, and subsequently takes from the surviving 
partner that note as part of the deceased’s share in the 
partnership, and substitutes in his hands, as executor, 
for that note, other good and well secured notes be- 
longing to himself as an investment of the money for 
the estate. Such acts are not illegal though they jus- 
tify and require a close scrutiny into the good faith 
and bona fides of the transaction. Ibid. 


4, On the trial of a bill by a surviving partner against 
the representatives of a deceased partner for an account 
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and settlement of the partnership affairs, the survivor 
is not a competent witness to testify in his own favor; 
nor does it alter the case that a portion of the matter 
in dispute is a Confederate transaction and involves 
the value of Confederate money, except that the sur- 
vivor may testify as to the value of said money. Grra- 
ham et al. vs. Howell et al., executors......sceeeserees one 


5. When a contract of partnership provides that one 
partner shall furnish the stock of goods (drugs) then 
on hand, and the other shall give his skill, services, 
ete., and the first shall have three-fourths of the net 
profits, the other the remaining fourth, the partner so 
furnishing the capital is not entitled in the division of 
the profits to interest on the capital stock. Tutt vs. 
TUE covcsctenesasasés stake gudesianensetiabeaeninen senehens ove 


6. One item of the contract was, “if the wants and ne- 
cessities of said business demand an increase of capital, 
and the same be supplied by the said, (the partner who 
furnished the original stock,) the firm stipulate to pay 
him interest therefor at the rates,” ete. : 

Held, that the simple fact that said partner did not with- 
draw the whole of his share of the profits for the first 
year, without any agreement or notice to the other 
partner that the capital was to be increased to that 
amount, did not give such partner the right of interest 
on such excess, Ibid. 


7. Nor was such partner entitled to claim for the ordi- 
nary natural depreciation of the goods and fixtures of 
the store, both constituting the capital stock. Ibid. 


8. When one partner seeks, by way of recoupment, to 
have a deduction made from the amount of the claim 
of the other in the profits, on account of fraud or neg- 
lect or acts of disloyalty to the partnership, whereby 
the interest of the firm suffered damage, such deduc- 
— go beyond the amount of damage proven. 

id. 


9. The legal construction of the agreement made between 
the plaintiffs in error and the defendant, which was 
by its terms to be made an award, and was so made 
by the arbitrators and also entered on the minutes of 
the Court and made the decree thereof without excep- 

tion, is that defendant was to receive from plaintiffs 

the amount therein specified by January 1st, 1871, for 
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her interest in the partnership property, and that de- 
fendant was to deposit $2,400 00 of said amount as an 
indemnity against her proportion of the liability for 
outstanding debts, under the terms set out in the agree- 
ment, and to protect the interest conveyed to Theodore 
Ewing against the same. Getchius et al. vs. Hodges, 
administratrix ....+++ Sdnccreceneessensoreneseccnssssoontnbente 


10. If there was ambiguity as to the meaning of the 
agreement, ete, the verdict of the jury rendered on 
the application to have a more full decree entered and 
for an execution to enforce the same, and the issue 
made thereon, determined the questions involved, and 
authorized the order of the Court that was granted. 
Ibid. 


PLEADINGS. See Corporations. 


POSSESSORY WARRANT. 


Where possession of a horse was obtained by a fraudu- 
lent trick, a possessory warrant is the proper remedy 
to recover the same; and that the consent of the plain- 
tiff in the warrant was obtained to such possession, 
under the circumstances of this case, will not justify 
the retention of the possession by the defendants. Peak 
EE, CR, BOT Res ccnc ccc sccancnsscnsecesednnserses. cosccese ° 


PRACTICE IN THE SUPERIOR COURT. 


. Where a levy under an illegal distress warrant is dis- 
missed the Court has no authority to retain the case 
until a new warrant can be issued. Graves vs. Tifts.. 


. Where the Court, at a regular term, appoints an aud- 
itor in a case involving matters of account, with the 
powers as provided in section 4202 of the Code, and 
no exceptions thereon are certified, filed, etc., during 
the term, as by law prescribed, it is too late when 
the auditor proceeds to act in vacation to object to his 
appointment, or to the powers conferred on him, or to 
make such objections the ground of exception to his 
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report. Tutt vs. Land..... ...ssccccccerecceees seuaiaanaentn 339 


PRACTICE IN THE SUPREME COURT. 


. An acknowledgment of service and waiver of further 
service by counsel for defendant in error on the bill 
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of exceptions, dated anterior to the certificate of the 
Judge, is not a valid service. Tison vs. Forrester..... 


2. Where service of the bill of exceptions is made by the 
attorney for the plaintiff in error, it must be authenti- 
cated by his affidavit made at the time of the service 
and attached to the bill of exceptions. Burney vs. 
COIR vesntncsctnn cevnninisionnsommmuianaiciihiiiin oneever 
3. Where a bill of exceptions is filed to proceedings had 
upon the trial of a claim case, the defendants in fi. fa. 
are not necessary parties. Graves vs. Ti TAB. nccisecese sen 


4, This Court can only pass upon judgments rendered 
by the Court below. Chambers vs. The State. Mur- 
phy vs. The State...... onbesense: eannes saccenee: acsoncetens oes 
5. Where a bill of exceptions was certified on January 
24th, 1873, and service perfected on February 17th, 
1873, the writ of error will be dismissed. Phillips 
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vs. MeNeice, adm’r...... pina iannaaeii’ caasacnneneshensesc Ge 


6. A party being prejudiced in his rights by the action 
of the Judge after the presentation to him of the bill 
of exceptions for his signature, under circumstances 
which may be remedied by the writ of mandamus, 
must make his application for said writ on or before 
the third day of the term of this Court next after the 
bill of exceptions is tendered, or he will not be heard. 
Rule 29. bid. 


7. An acknowledgment of “due and legal service” of 
the bill of exceptions, and a waiver of “all further 
notice and service,” given after the expiration of the 
time within which service could have been legally per- 
fected, will not prevent the dismissal of the writ of 
error. bid. 


. Where service of the bill of exceptions is made by a 
party or his attorney, such service must be authenti- 
cated by the affidavit of the person perfecting the same, 
on the original bill of exceptions, or attached thereto. 
CSatedl 06, FRO Bec scosccssevsacdissovsviciadissseasiseese om 


9. Where service of the bill of exceptions is made by a 
sheriff or a constable, the entry thereof by such officer 
on the original is sufficient evidence of the fact. Ibid. 


10. Service of the bill of exceptions by leaving a copy 
thereof at the office of counsel for defendant in error, 
is insufficient. Ibid. 
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11. Service of the bill of exceptions by an attorney must 
be verified by the affidavit of such attorney at the time 
the service is made. Lathrop & Co. vs. Kemp, sheriff. 


12. Such defective service cannot be cured by the affida- 
vit of the attorney made in this Court. Ibid. 


13. Where the judgment of this Court has been reversed 
upon writ of error to the Supreme Court of the Uni- 
ted States, the judgment of said tribunal will, on mo- 
tion, be made the judgment of this Court. Walker 
vs. Whitehead 


14. Where upon a motion for a new trial, it was agreed 
that the documentary evidence introduced should be 
used on said motion, and it appears that said evidence 
was in the clerk’s office, and a copy thereof was not 
transmitted to this Court as a part of the record, the 
case will be continued upon a suggestion of the dimi- 
nution of the record. Brown vs. Patterson...... Scones 

15. The suggestion of a diminution of the record must 
be made under oath, in writing, on or before the call- 
ing of the case as prescribed by Rule 9 of this Court. 
This rule will be strictly enforced. Ibid. 

16. Where the acknowledgment of service on the bill 
of exceptions ante-dates the certificate of the Judge 
thereto, the writ of error will be dismissed. Shealy 
vs. McLung & Dykes 

17. The acknowledgment of service upon the bill of ex- 
ceptions cannot be shown to bear a wrong date by ali- 
unde proof, Ibid. 

18. An acknowledgment “of due and legal service,” and 
a waiver “of copy and all other and further service,” 
does not cure a defective service which arises from the 
fact of an attempted service before the certificate of 
the Judge was attached to the bill of exceptions. 
Ibid. 

19. Where an instrument is produced, signed by the 
plaintiff in error, stating that the case was carried to 
this Court without authority from him, and consent- 
ing to its dismissal, his counsel will not be permitted 
to proceed with said litigation for the recovery of their 
fees, except upon showing that the case had been set- 
tled by the defendants in error with notice of the con- 
tract under which they were to be compensated. Green 
vs. Stringfellow et al......+. ‘ 
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20. Knowledge that the movants were of counsel, and 
that their client was insolvent, is not such notice. 
Ibid. 

21. The date of the entry by the clerk of the Superior 

Court of the filing in office of the bill of exceptions, 

cannot be shown to be erroneous by extraneous testi- 

mony. Walker vs. Smith.....ccccesevercoecceeseseeeees one 


22. If the date of the filing of the bill of exceptions in 
the clerk’s office of the Superior Court is incorrect, 
the proper remedy is by writ of mandamus to be ap- 
plied for to the Judge of the Superior Court. Ibid. 


23. Where evidence was admitted in the Court below 
without objection, exception thereto will not be heard 
in this Court. Miller et al. vs. Def00r.....seeeeeceeeeees 

24. It would require a very strong case to authorize this 
Court to grant a mandamus to compel the Judge of the 
Superior Court to sign and certify a bill of exceptions 
to its judgment in overruling a second motion for a 
new trial, after the case had been heard before this 

Court and a new trial refused. Kelly vs. Hall, Judge. 


PRESCRIPTION. 


1. The fact that the prescriptive title sought to be estab- 
lished is based upon a quit-claim deed as color of title, 
does not of itself negative the presumption of good 
faith. McCamy, adm’r, vs. Higdon et dl......0.eeeeeee 

2. Where the evidence disclosed that the defendants’ 
vendor was a mere squatter and had no title to the 
land in controversy ; that the defendants had knowl- 
edge of this fact before and at the time of the execu- 
tion of the deed to them, and before and at the time 
of the commencement of their possession of the land 

under it, then no prescription could have been based 

thereon. Ibid. 





PRINCIPAL AND AGENT. 


. The plaintiffs were the agents of a manufacturer of 
guano, and as such, by their local agent, sold to the 
defendant a lot of guano, and warranted the same to 
be a good fertilizer, taking a note for the price, payable 
to themselves. Afterwards, before the note became 
due, they became the real owners of the note by ar- 
rangement between themselves and the manufacturers: 


1 
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Held, that the plaintiffs were not such bona fide purchas- 
ers without notice, of defendant’s note, as that defend- 
ant could not set up as a plea that the guano was of no 
value, even though it be not proven that plaintiffs knew 
it to be of no value at the time they became the real 
owners of the note. Boit & McKenzie vs. Whitehead 
CF Ah. .ccrccrcosccccccccocceces seccces dee sscccccccsossaccecsosooses 


. Whilst, as a general rule, the principal alone can sue 
on a contract made by an agent for the benefit of the 
principal, yet, if the agent himself have an interest in 
the contract, he may sue upon it in his own name. 
Field, adi’r, vs. Price.....+++ + pMpaendnnraseneeree seennene ° 


2. Where the defendant was sued on an account for money 
placed in his hands as the agent of the plaintiffs, 
and he pleaded that the plaintiffs had failed to give 
him credit for $25,000 00 which had been repaid, it 
was competent for him to show that he had only dis- 
covered this omission upon the trial, and as a reason 
why it was not discovered earlier, to prove that large 
sums of money belonging to persons other than the 
plaintiffs, at the time he was their agent, passed through 
his hands, all of which money he kept together with 
that of the plaintiffs, being responsible for the amount 
charged against him by each firm, and that though a 
large discrepancy in his general money balance was 
observed, yet, as said sum was repaid by another, the 
error was not discovered until it appeared from the evi- 
dence. Glenn et al. vs. Salter.....+..++. dcesocecsecsoesccee 


4, Where the evidence was conflicting as to what com- 
missions the defendant was to receive as the agent of 
the plaintiffs in purchasing cotton, it was competent to 
show the compensation allowed by other parties to their 
agents engaged in the same business. bid. 


PROCESS. 


Where a declaration was filed and process attached against 
a corporation, and a regular return made by the sheriff 
that the defendant was not to be found, and that the 
president of the corporation was dead, the plaintiff 
is not entitled after the lapse of five terms of the Court 
without having taken any further action, or showing 
sufficient legal reason for the delay, to amend the pro- 
cess so as to make it returnable to the then ensuing 
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term, and to perfect service by publication under section 


3370 of the Code. Branch vs. Mechanics’ Bank...... 413 






PROMISSORY NOTES. 


1. Where two promissory notes, before due, were deliv- 
ered to and accepted by an incorporated body invested 
with banking privileges as collateral security fora loan 
of money made by said corporation to the payees of 
said notes at a greater rate of interest than seven per 
cent., the title to the same does not pass, and the maker 
thereof may plead in bar to a suit thereon in favor of 
said bank, payment made to the original payees with- 
out notice of said assignment. Caswell vs. Central 
Railroad and Banking Company.....ccccccccesseeeeeeee 10 












2. The plaintiffs were the agents of a manufacturer of 
guano, and as such, by their local agent, sold to the 
defendant a lot of guano, and warranted the same to 
be a good fertilizer, taking a note for the price, paya- 
ble to themselves. Afterwards, before the note became 
due, they became the real owners of the note by ar- 
rangement between themselves and the manufacturers: 


Held, that the plaintiffs were not such bona fide purcha- 
sers without notice of defendant’s note, as that de- 
fendant could not set up as a plea that the guano was 
of no value, even though it be not proven that plain- 
tiff knew it to be of no valueat the time they became 
the real owners of the note. Boit & McKenzie vs. 
FF ROO OE Clccncctenssedaraneconnssecscssinsseniniwensent, OO 













3. A bona fide purchaser without notice of a promissory 
note and mortgage to secure it, who buys before the 
debt becomes due, is protected against a defense that 
the mortgage was made by the debtor in anticipation 
of bankrupty and to defraud his creditors. Murray 
& Company et al. vs. Sones ct Al...ccsee-cesecseeeeeceeeee 109 







4, When a promissory note is made in South Carolina, 
payable on its face at Charleston, to a citizen of South 
Carolina, it isa South Carolina contract, notwithstand- 
ing the maker lives in Georgia, and notwithstanding 
at the time of the making of the note the maker also 
executes a mortgage to secure it on goods situated in 
Georgia, the residence of the mortgagor. Goodrich et 
EC WRI sinises sncvsinhntnbiniincninishiiasangusecinniiy Mae 
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5. A tenant occupied a store-room from September, 1870, 
to December, 1871. In September, 1870, it was agreed 
between him and the landlord that he, the tenant, 
should have the store repaired, and the cost thereof 
should be deducted from the rent, and the repairs were 
then made. In December, 1870, he gave the landlord 
his note, expressing therein that it was for the rent 
of the store-room he then occupied, to be paid quar- 
terly. The Court was requested by defendant to charge 
the jury that the agreement as to the repairs rebutted 
the presumption of law that the giving of a note was 
evidence that there had been a settlement of accounts: 

Held, that the refusal of the Court so to charge was not 
error. Broughton vs. Thornton, adm’r. 


RAILROADS. 


1. An action against a railroad company to recover the 
excess of a payment for freight beyond what is allowed 
to be charged by the charter of the company, may be 
brought under the Act of March 4, 1869, in the coun- 
ty from which the articles were shipped, that being the 
place where the contract for shipment was made, al- 
though the payment was made in another — 
Arnold & DuBose vs. Ga. R. R. and Banking Co... 


2. The Georgia Railroad and Banking Company, wali 
the 12th section of its charter, can only charge for 
freight fifty cents per one hundred pounds on heavy 
articles for one hundred miles, and in proportion to 
that rate for a less distance than one hundred miles. 


I bid. 


. If payment beyond the rate specified in the,charter be 
made voluntarily by the shipper, through mere igno- 
rance of the law, or paid “where the facts are all 
known, and there is no misplaced confidence, and no 
artifice, or deception, or fraudulent practice is used by 
the other party,” an action will not lie to recover it 
back. Ibid. 


4. Where a railroad train was stopped at a station, but 
somewhat away from its usual place of stopping at 
that station, and where there was not good ground for 
getting off, and a passenger, thinking the train would 
be moved up to the usual place, failed to get off as he 
had intended, and after the train had left the station 
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and was fairly on its way to its next stopping place, 
the passenger himself seized the bell-rope, rang the 
engine bell, and took his position on the lower step of 
the platform to get off, and the engineer having an- 
swered the bell, as the cars were coming to a stop, but 
before they were stopped, the passenger, deeming the 
motion slow enough for safety, undertook to step off, 
but just as he was stepping, he was, by a sudden jerk 
of the cars, thrown down and his arm crushed by one 
of the wheels of the car passing over it: 


Held, that the conduct of the passenger in himself ring- 
ing the bell, taking his position on the step, and un- 
dertaking to step off whilst the cars were still in 
motion, was a want of ordinary care and showed gross 
negligence on the part of such passenger. Blodgett, 
sup’t, ve. Bartlell......0rcccsscscoscccesecsscsesesevoveseccooes 


. It was error in the Court, under the facts, to charge 
the jury, in effect, that the road would be liable if at 
the time of his attempting to step off, the cars were 
moving so slowly as that he thought it was safe then 


to step off. Ibid. 


6. When an employee of a railroad company, by special 
written contract, at the time he was employed, and in 
consideration thereof, agreed “to take upon himself all 
risks connected with or incident to his position on the 
road, and that he would in no case hold the company 
liable for any damage he might sustain by accidents or 
collisions on the trains or road, or which may result 
from the negligence, or carelessness, or misconduct of 
himself or other employee or person connected with 
such road, or in the service of the company :” 

Held, that such a contract, so far as it does not waive any 
criminal neglect of the company, or its principal offi- 
cers, is a legal contract and binding upon the em- 
ployee. Western and Atlantic R. R. Co. vs. Bishop.. 


6. It is the duty of a railroad company to furnish to its 
employees reasonably safe material and tools for their 
use in its service; but an employee who is aware of 
the dangerous character of any particular tool or in- 
strument and uses it, cannot, if he is damaged, have 
redress by an action, especially if he had agreed to take 
upon himself the risk of his business. Ibid. 
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7. It was error in this case to charge the jury that if the 
tool or instrument by means of which the plaintiff was 
injured, was extraordinarily unsafe, he could recover, 
unless he knew of its dangerous character at the time 
he made the special contract. There was, in the first 
place, no proof to justify the assumption that the in- 
strument was an extraordinarily dangerous one for the 
purpose, nor was it necessary, in order to bring the 
employee within the terms of his special contract, that 
his knowledge of the nature of the instrument should 
have been obtained at or before the making of the con- 
tract; it is sufficient if, at the time the instrument was 
used, the employee knew its nature and its dangerous 
character, if it was dangerous. Ibid. 


An employee of a railroad, a part of whose business 
was to couple cars, who was ten months in the employ- 
ment of the road in that business, and who, by special 
contract, had taken upon himself the risks incident to 
his station, cannot, if he be injured, escape the effect 
of his contract by showing that a particular kind of 
link or coupler, regularly in use on the train to which 
he was attached, and used by him for ten months, was 
a less safe instrument for the purpose than other kinds 
of links or couplers. To make out a case of liability 
on the company under such a contract, it should ap- 
pear that there was such gross neglect to furnish proper 
tools as showed recklessness of human safety on the 
part of the company or its principal officers, and a 
want of knowledge on the part of the employee of the 
character of the instrument furnished at the time he 
was called on to use it. Ibid? 


See Common Carriers, 1, 2. 
RECEIPT. 


When a receipt acknowledged a certain sum in full of 
certain described promissory notes, and in full of all 
demands, the general words, though they do not en- 
large the particular words as to what transpired at the 
time, yet they do import and may be used to prove that 
the party giving the receipt had, at the time, no other 
demands against him to whom the receipt was given. 
Allen, administrator, vs. Woodson, executrix, et al...... 53 


RECORDS. See Registry. 














found. 


EF vcccieniiiccs 


note, 


REGISTRY. 


1. Whilst it is the duty of the clerk of the Superior 
Court to keep a proper index of his books of record, 
so that one searching the records may easily find what 
is or is not contained therein, yet a deed or mortgage 
which is in fact recorded, does not cease to be notice 
and to be properly recorded, simply because the index 
to the record book fails to show where it may be 
Chatham vs. Bradford, sheriff....... hankienenens 327 


2. When a record is shown to be lost or destroyed, its 
contents may be proven by parol without establishing 
the lost or destroyed original. Bridges et al. vs. Thomas, 


sad cesebeskinenbhansentenebadssanmesnahteaiin we 318 


3. The original papers, to-wit: the declaration, process, 
verdict and judgment in a suit, do not cease to be re- 
cords because they have not been recorded in the record 

book of writs in the Superior Court. bid. 


RELIEF ACT OF 1868. 


. On the trial of a motion made under the Relief Act 
of 1868, to open a judgment rendered in 1867, upon 
a note dated February 13th, 1861, and due at twelve 
months, it is not competent for the defendant to prove 
that in April, 1861, he tendered bank bills in payment 
of the debt, and that the creditor, or his agent, then 
refused to accept the bills, or any payment of the 

Fannin, adin’r, vs. Thomason.......seceevseceeees . 614 


2. Where such a motion is filed on the further ground 
that the creditor had agreed during the war to receive 
in payment of the debt seven-thirty (7-30) Confed- 
erate treasury notes and Georgia bonds, and that 
movant, by sale of cotton, had procured such notes 
and bonds, and tendered them, which were refused, 
and it appeared that the movant had kept them until 
the trial, but collected the interest which accrued on 
the bonds and notes for his own use : 

Held, that the collection of the interest by the movant 

was an appropriation of the bonds and notes for his 

benefit, and he cannot claim that under said statement 
of facts the debt is discharged and satisfied. Ibid. 
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RELIEF ACT OF 1870. 


In accordance with the opinion of a majority of this 
Court in the cases known as the “tax cases,” at the 
last term of this Court, the judgment of the Court be- 
low is reversed on the ground that the Act of Octo- 
ber 13th, 1870, is in violation of Article I., section 
10, paragraph 1, of the Constitution of the United 
States. Dougherty vs. Fogle. Dougherty vs. Chipley. 
Dougherty vs. Smith 


REMOVAL OF CASES. 


When judgment in attachment was rendered against the 
defendant, but pending the motion to enter judgment 
against the garnishee, the cause was, on motion of 
plaintiff’s attorney, ordered to be removed to the Cir- 
cuit Court of the United States, and subsequently the 
plaintiff sued out a process of garnishment at common 
law upon said judgment, to which an answer was filed 
which was traversed, and upon the trial of the issue 
thus formed a motion was made to dismiss the second 
garnishment proceedings on the ground that the judg- 
ment against the defendant had been carried to the Cir- 
cuit Court of the United States, and therefore garnish- 
ment process could not issue from it and because there 
had already been one process of garnishment issued to 
recover the same debt, whereupon plaintiff’s attorney 
submited his affidavit to the effect that the Circuit 
Court had refused to take jurisdiction of said case 
because the record was not filed on the first day of 
the Court: 

Held, that the motion was properly overruled. Eagle & 
Phenix Man. Co. vs. White, Sheffield & Company...... 


RETAIL LICENSE. 
See Municipal Corporations, 1, 2. 


SALES. 


1. Where one was under a contract to accept and buy a 
lot of corn from the plaintiff between the 10th and 
20th of April, and on the last day he agreed to extend 
the time for a tender until the 21st, and on the 21st 
the plaintiff tendered a lot in the morning, which was 
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not accepted, and again in the evening, which the de- 
fendant refused to look at: 

Held, that it was not error in the Court to admit the evi- 
dence of a tender at any time during the day on the 
21st, and that it was not error to refuse to permit de- 
fendant to show that plaintiff had made several tenders, 
between the 10th and 20th of April, of bad corn, and 
thus to justify defendant in refusing to look at the 
second tender on the 21st. Cunningham vs, Clark & 
COMPATLY ...+20cecece vovesescscssescscsces vaccesssccererscscsons 


2. When a tract of land is sold in a body as containing 
so many acres “more or less,” and both parties have 
an equal opportunity to judge for themselves, and both 
act in good faith, a deficiency in the quantity sold can- 
not be apportioned. Walton vs. Ramsey. .......s.ceeee 


3. A sale and delivery of cotton for cash to the amount 
of $50 00 or more, with a “sale ticket” or memoran- 
dum in writing, signed by the seller, is a contract bind- 
ing on the buyer under section 1950, Code, and the 
vendor can recover damages from the purchaser for the 
breach thereof in returning the cotton and refusing to 
pay for the same, notwithstanding, under section 1593, 
the cotton, by reason of the non-payment, did not be- 
come the property of the buyer, nor the ownership 
thereof given up. Groover, Stubbs & Co. vs. Warfield 
& Wayne...... iseemshsibadbessasdnrcbenpenebeahians esebsbiscese 
4, Under said section 1950, a sale of cotton to the amount 
of $50 00 or more, without any memorandum signed 
by the buyer or by some person by him lawfully au- 
thorized, or an acceptance and actual receipt of the 
cotton, or part thereof by him, and where nothing is 
given in earnest to bind the bargain, or in part pay- 
ment, is not binding on the buyer. Ibid. 


5. Cotton factors can, in their own names, recover all the 
damages resulting from a breach of contract by the 
buyer of cotton from them, although they may be 
bound to pay the same, when recovered, to their con- 
signors. Ibid. 

6. The measure of damage in such a case is the differ- 
ence between the contract price for the cotton and the 
value thereof on the day of the breach. bid. 


See Administrators and Executors, 8, 9, 10, 14. 
“ Levy and Sale, 
VoL. L. 48, 
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SCIRE FACIAS. ¢ 


When on the trial of an affidavit of illega ~*~ . wn ex- 
ecution, the Judge held the judgment t. ve o..rmant 
for want of an entry within seven years, #nd the next 
day the plaintiff sued out a scire facias to revive, and 
subsequently to this suing out of a scire facias, he filed 
a bill of exceptions to the judgment of the Judge, but 
afterwards withdrew it: 

Feld, that the pendency of the bill of exceptions could 
not be pleaded in abatement to the scire facias. Bridges 
et al. vs. Thomas, adm’r 


SENTENCE. See Criminal Law, 18. 
SERVICE. 


1. An acknowledgment of service and waiver of further 
service by counsel for defendant in error, on the bill 
of exceptions, dated anterior to the certificate of the 
Judge, is not a valid service. Tison vs. Forrester’...... 


2. Where service of the bill of exceptions is made by the 
attorney for the plaintiff in error, it must be authenti- 
cated by his affidavit made at the time of the service, 
and attached to the bill of exceptions. Burney vs. Col- 
GRE eccccocccccesccosccecs - 


3. When a suit was brought against Robert Campbell, as 
a stockholder in a corporation, on his statutory liability 
for a debt due by the corporation, and the process was 
returned served by the sheriff thus: “Served the with- 
in by leaving a copy at the residence of Robert Camp- 
bell,” and the defendant not appearing, a verdict and 
judgment was taken against Robert Campbell, and an 
execution for the same being levied on the property of 
Robert Campbell, he filed his bill in equity alleging 
that he never had been a stockholder in said company, 
but that there was another Robert Campbell of the 
county who was such stockholder, and alleging further 
that he had no notice of said suit, and that if a copy 
was left at his residence he did not get it or have any 
knowledge of it, and praying that the judgment should 
be enjoined against him. On the trial it was proven 
by the sheriff that he had left the writ at the residence 
of the present complainant, and this was all the proof 
pro or con on the subject of service, but the complain- 
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ant showed by Mr. Sibley that he had not been a stock- 
holder_in said company, but that the other Robert 
ow ty stockholder: 

Held, that 1t was -rror in the Judge to charge the jury 
that the judgiaent did not conclude the complainant, 
unless he was personally served with the process. Fra- 
zer vs. Sibley et al., executOrs.....e.ssececeececees 


4, As there was no affirmative evidence on the trial to 
show which Robert Campbell the plaintiff had intend- 
ed to sue, and the complainant having been duly served 
with process in that suit according to law, it was his 
duty to appear and defend the same, and having failed 
so to do he is concluded by the judgment, it being the 
legal presumption that it was made to appear on that 
trial that the defendant then served was a stockholder, 
as charged in the declaration, and the jury should in 
this case have found against the complainant unless it 
had been made to appear that the verdict in the other 
suit was obtained by perjury or by taking a verdict 
without proof (as in case of a judgment by default) of 
anything but the original judgment. Ibid. 


5. Where a bill of exceptions was certified on January 
24th, 1873, and service perfected on February 17th, 
1873, the writ of error will be dismissed. Phillips vs. 
MeNeice, administrator.......sc00eseeeee anisinehnviiadwatsenin . 308 


. An acknowledgment of “due and legal service” of 
the bill of exceptions, and a waiver of “all further no- 
tice and service,” given after the expiration of the time 
within which service could have been legally perfected, 
will not prevent the dismissal of the writ of error. J bid. 

7. Where service of the bill of exceptions is made by a 
party or his attorney, such service must be authentica- 
ted by the affidavit of the party perfecting the same, 
on the original bill of exceptions, or attached thereto. 
Cloud vs. The State..........+. caiman ciepueiianss seesinnt oneeny 

8. Where service of the bill of exceptions is made by a 
sheriff or a constable, the-entry thereof by such officer 
on the original is sufficient evidence of the fact. bid. 

9. Service of the bill of exceptions by leaving a copy 
thereof at the office of counsel for defendant in error, 
is insufficient. Ibid. 

10. Where a declaration was filed and process attached 
against a corporation, and a regular return made by 
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the sheriff that the defendant was not to be found, and 
that the president of the corporation was dead, the 
plaintiff is not entitled after the lapse of five te¥?_©*>7 
the Court without having taken any further action, or 
showing sufficient legal reason for the delay, to amend 
the process so as to make it returnable to the then en- 
suing term, and to perfect service by publication under 
section 3370 of the Code. Branch vs. Mechanics’ 


Bank... PAC PILE LER ED SSVI LEAL OP EIEN 


11. Service of the bill of exceptions by an attorney must 
be verified by the affidavit of such attorney at the time 
the service is made. Lathrop & Co. vs. Kemp, sheriff. 


12. Such defective service cannot be cured by the affi- 
davit of the attorney made in this Court. bid. 

13. Where the acknowledgment of service on the bill of 
exceptions ante-dates the certificate of the Judge there- 
to, the writ of error will be dismissed. Shealy vs. Me- 
BAM DB TB cwccccasessccsccss access secccenscsoese escssesss 

14, The acknowledgment of service upon the bill of ex- 
ceptions cannot be shown to bear a wrong date by 
aliunde proof. Ibid. 

15. An acknowledgment “of due and legal service” and 
a waiver “of copy and all other and further service,” 
does not cure a defective service, which arises from the 

fact of an attempted service before the certificate of the 

Judge was attached to the bill of exceptions. bid. 


SETTLEMENT. See Promissory Notes, 5. 
SHERIFF. 


1. A sheriff having collected money for a plaintiff in 
execution is subject to process of garnishment at the 
instance of a creditor of said plaintiff. Gray, sheriff, 
vs. Maxwell, trustee........seseceeoes pesnnan sosepnce ide eapens 


2. Where a balance of money collected on an execution 
remained in the sheriff’s hands, which he was notified 
was claimed by the attorney for the plaintiff in fi. fa. 
as his fee, and after such notice judgment was rendered 
against him on a process of garnishment sued out at 
the instance of a creditor of said plaintiff, he making 
no defense, which judgment he satisfied, it was not 
error in the Court, on the hearing of a rule nisi re- 
quiring him to show cause why he should not pay over 
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such balance to the plaintiff’s attorney, to make the 
rule absolute. bid. 


3. If there be no newspaper published in the county in 
which land is levied on for sale, it becomes the duty of 
the sheriff to publish notice thereof in the nearest news- 
paper having the largest or a general circulation in such 
county. In the latter case, notice need not be pub- 
lished at any place in said county. Lamb, adm’r, vs. 
BRA, OE Bisa. ence sorcesinccincens pao enempsebihenianienbesan 


4, Where there is a levy upon land entered by the sher- 
iff upon an execution, but by mistake the entry is not 
signed by the sheriff, the failure to sign is not fatal to 
the levy. The sheriff may amend it by adding his 
signature. Sharp vs. Kennedy....cccccrecsececccceserees 


5. When there was a rule absolute taken against a sheriff 
in 1860 for failing to raise certain money under a fi. 
fa., and in 1867 an attachment was moved for against 
the sheriff, and he showed for cause against the attach- 
ment that he was not and never had been in contempt 
of the process of the Court; that though the original 
fi. fa. had been in his hands, the failure to raise the 
money on it was in consequence of written orders of 
the plaintiff not to proceed with it ; that the rule abso- 
lute was taken by consent and at the request of the 
plaintiff, with intent thus to induce the defendant’s 
agent and representative to pay it, and with the ex- 
press agreement that it was not to be used against the 
sheriff : 

Held, that the foundation of a rule absolute is the con- 
tempt of the Court in the failure of the sheriff to obey 
its order, And the rule will not be enforced by attach- 
ment but will be set aside, if it be made to appear that 
the officer is not really liable, and the judgment on the 
rule is for this purpose always open, under the discre- 
tion of the Court, to a rehearing. Holcombe vs. Du- 


pree. eeeeere eeeertare SOSH HSHHEETEHHET SHEESH ESESER EH SOEEEHEEEHEE 


6. In this case if the answer of the sheriff be true, (and 
the demurrer admits the truth,) the rule absolute ought 
not to have been granted, as the sheriff was not in con- 
tempt, and it was error in the Court to grant the at- 
tachment under the admitted facts set forth in the re- 


cord, Ibid, 
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7. Where upon a rule against the former and _ present 
sheriffs requiring them to show cause why one or the 
other should not pay over the money due on a certain 
execution, the former answered that he turned over the 
fi. fa. to his successor in time to have made the money 
before Court, and the present sheriff set up that he was 
enjoined from proceeding thereon, it was not error in 
the Court, in the absence of a traverse of the answers, 
to discharge the rule. Cason vs. Mulling.......0+ «0... 598 


SLANDER. 


1. In a declaration claiming damages for words calcula- 
ted to injure the plaintiff’s reputation as an attorney at 
law, it is not sufficient to allege that the defendant was 
an attorney, it must be stated and proven that the 
words were used “in reference to his profession.” Van 


Eippe v0. Jones. cccccvocererccecccseccecscevccccccecees sccccsccs SOO 
2. Where in an action on the case for words, the ground 
of the action is “special damages flowing to the plain- 
tiff from the use of the words,” it is not sufficient to 
set forth as damages money paid voluntarily by the 
plaintiff, such as the charge of a notary for protesting 
a paper, which, under the law, was not a protestable 
paper or which had not been legally protested. Ibid. 
SPECIFIC PERFORMANCE. 
See Equity, 9, 15. 
STATE. See Criminal Law, 14, 15, 17. 
STATUTE OF FRAUDS. See Sales, 3, 4. 


STATUTE OF LIMITATIONS. 
See Limitations—Statute of. 


STOCKHOLDERS. 
See Corporations. 
“ Judgments, 2, 3. 


STREETS. See Municipal Corporations, 8, 10. 
TAXES. 


1. Bonds owned by citizens and residents of the city of 
Augusta on corporations or individuals resident out of 
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the city, are property within the city so as to be sub- 
ject to taxation by the city authorities, under their 
general power to assess a tax upon property within the 
limits of the city. City Couneil of Augusta vs. Dun- 
BOP acassnvensse : hannbeneanine snepnenneneniinpmmmnedntenn ocesene 

2. Under the laws of this State a municipal corporation 
cannot levy a tax on the bonds issued by the State, 
even though they be property within the corporate 
limits. It is not to be presumed that the State intend- 
ed, without an express grant to that effect, to confer 
upon a municipal corporation a power thus to depre- 
ciate the State securities, and do what the State itself 
ought not to be presumed to have done in the absence 
of clear language so declaring. Ibid. 

3. Unless express authority to do so be granted by the 
Legislature, a municipal corporation has no power to 
enforce the payment of taxes due it by affixing a pen- 
alty of an additional per centum for failing to pay 
promptly when due. bid. 

4. In order to pass the title to land bya sale by the city 
marshal of Americus under a fi. fa. for city taxes, it 
is necessary that all the requirements of the city charter 
should be fully met, and if there be a failure to adver- 
tise the sale for thirty days, as required by the charter, 
the sale is void. Ansley et al. vs. Wilson, trustee...... 


5. A levy upon land in this State is made by an entry 
by the levying officer upon the fi. fa., and an entry by 
a city marshal on a city tax fi. fa., “Levied this fi. fa. 
on a house and lot of the defendant, situated in the 
eastern part of the city of Americus, to satisfy the 
within,” is not a sufficiently definite entry to give the 
marshal authority to sell a lot which the defendant 
happens to own in that part of the city; nor can such 
an entry by a city marshal be amended after the sale 
by adding a description sufficient to identify the prop- 
erty intended to be seized. Ibid. 

6. The tax called a “license tax,” imposed by the City 
Council of Augusta, by the ordinance of January 5th, 
1874, upon insurance companies doing business within 
the city, is a tax and nota license. Home Insurance 
Company vs. City Council of AUgustd....ccccccrcesereees 

. The City Council of Augusta has power, under the 
charter of the city, to tax occupations, businesses, etc., 
and a foreign corporation which has an agency and a 
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regular agent for the purpose of transacting its usual 
business within the city, is liable to be taxed. bid. 


. A tax on occupations, businesses, ete., is not, in 
legal contemplation, a tax on property so as to be sub- 
ject to the ad valorem and uniformity rules of taxation 
prescribed by the Constitution, and therefore a tax on 
fire insurance companies different from what is im- 
posed on life insurance companies, does not make the 
tax obnoxious to any constitutional requirement. Ibid. 


. Statutes under which exemption from taxation is 
claimed by corporations, will be strictly construed, and 
the exemption will not be held to be conferred unless 
the terms under which it is granted clearly and dis- 
tinctly show that such was the intention of the Legis- 
lature. Mayor and Council of Macon vs. Central R. 
R. and Banking Od0......cccccccccccocesees sesadiosecinssenes 620 


10. The Act of 29th December, 1869, providing that the 
“stock of the Macon and Western Railroad Company 
shall hereafter pay the same annual tax to the State as 
the other railroad companies of this State now do, to- 
wit: one-half of one per cent. on the amount of the 
net income,” does not confer on the company an ex- 
emption of its property within the city of Macon from 
liability to be taxed by the city authorities as it was 
before the passage of said Act. Ibid. 

11. The city of Macon, under its charter, has power to 
tax all real and personal property within its limits, 
and there is nothing in the charter of the Macon and 
Western Railroad Company, or in any statute, that 
exempts the property of the company thus situated 
from the right of the city to assess the taxes complained 
against. Ibid. 

TENDER. 


. Where one was under a contract to accept and buy a 
lot of corn from the plaintiff, between the 10th and 
20th of April, and on the last day he agreed to extend 
the time for a tender until the 21st, and on the 21st 
the plaintiff tendered a lot in the morning, which was 
not accepted, and again in the evening, which the de- 
fendant refused to look at: 

Held, that it was not error in the Court to admit evi- 
dence of a tender at any time during the day on the 
21st, and that it was not error to refuse to permit de- 
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fendant to show that plaintiff had made several ten- 
ders between the 10th and 20th of April of bad corn, 
and thus to justify defendant in refusing to look at the 
second tender on the 21st. Cunningham vs. Clark & 
CO...000000 prcccosesenccososeseosenssene.o eseapaceonsase cosa nes , 
. On the trial of a motion made under the Relief Act 
of 1868 to open a judgment rendered in 1867, upon 
a note dated February 13th, 1861, and due at twelve 
months, it is not competent for the defendant to prove 
that in April, 1861, he tendered bank bills in payment 
of the debt, and that the creditor, or his agent, then 
refused to accept the bills, or any payment of the note. 
Fannin, adm’r, vs. Thomason 
. Where such a motion is filed on the further ground 
that the creditor had agreed during the war to receive 
in payment of the debt seven-thirty (7-30) Confeder- 
ate treasury notes and Georgia bonds, and that movant, 
by sale of cotton, had procured such notes and bonds 
and tendered them, which were refused, and it ap- 
peared that the movant had kept them until the trial, 
but collected the interest which accrued on the bonds 
and notes for his own use: 


Held, that the collection of the interest by the movant 
was an appropriation of the bonds and notes for his 
benefit, and he cannot claim that under said statement 
of facts the debt is discharged and satisfied. Ibid. 


TRESPASS. 


1, Where a declaration charged that the defendant had, 
with force and arms and violence, broken the plaintiff’s 
close, and with his feet and one hundred head of cattle, 
trampled upon and damaged his crop, and the proof 
showed that defendant was the plaintiff’s landlord, that 
he had undertaken to repair the fence around the close, 
and in so doing had negligently taken down the fence 
and exposed the crop to the ingress of cattle ; and there 
was some evidence going to show that plaintiff had 
consented to the defendant’s going upon the land and 
making the repairs : 

Held, there being no count in the declaration for dam- 
ages from the negligence of the defendant, but only for 
the trespass with force and arms, that it was error in 
the Court to charge the jury that if the defendant 
tore down the plaintiff’s fence, and cattle got in and 
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destroyed the crop, the defendant was liable for the 
damages. Roach vs. T'ottie........ snesednenaanens eneebens 


2. The effect of the charge was to exclude from the jury 
the evidence of the plaintiff’s consent to the repairs of 
the fence. If such consent was in fact given, then the 
defendant was only liable for negligence in repairing 
the fence, whereas the charge of the Court makes him 
liable, if he tore down the fence and damage resulted. 
I bid. 


TROVER. 


. It was not error in the Court to refuse to charge the 
jury that they might take into account the injury to 
the defendant’s iron by General Sherman, and to charge 
that if they found for the plaintiff they might find the 
highest proven value of the iron up to the time of the 
trial. Central Railroad and Banking Company vs. 
Atlantic and Gulf Railroad Company 


2. The verdict of the jury was illegal in finding the high- 
est proven value and any interest for the plaintiff. The 
measures of damages under our law is, as was charged 
by the Court, and it is not in the power of the jury 
to find a verdict for such damages with interest from 
any date. Unless the plaintiff will remit this verdict 
for interest, there must be a new trial. Ibid. 


TRUSTS. See Administrators and Executors, 5. 


UNITED STATES COURTS. 


See Removal of Cases. 
USURY. 


Where two promissory notes before due, were delivered 
to and accepted by an incorporated body invested with 
banking privileges, as collateral security for a loan of 
money made by said corporation to the payees of said 
notes at a greater rate of interest than seven per cent., 
the title to the same does not pass, and the maker 
thereof may plead in bar to a suit thereon in favor of 
said bank, payment made to the original payees with- 
out notice of said assignment. Caswell vs. Central 


Railroad and Banking Company 


VENDOR AND PURCHASER. 
See Hquity, 16-18. 
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VENUE. 
1. An action against a railroad company to recover the 
excess of a payment for freight beyond what is allowed 
to be charged by the charter of the company may be 
brought under the Act of March 4, 1869, in the coun- 
ty from which the articles were shipped, that being 
the place where the contract for shipment was made, 
although the payment was made in another county. 


Arnold & DuBose vs. Ga. R. R. and Banking Co..... 304 


2. A bill in equity must show that the defendant against 
whom substantial relief is prayed is a resident of the 
county in which it is filed, otherwise the Court has no 
jurisdiction. Sims et al. vs. Sims ev’r, et al.......0.0000. 572 


VERDICT. 


1. Where a distress warrant was sued out for rent, and 
a counter-affidavit was filed denying that the defend- 
ant held the premises from the plaintiff either by 
lease or rent, and also that he owed the plaintiff any 
rent, a verdict as follows: “We, the jury, find the 
issue for the plaintiff,’ was sufficiently certain, and 
covered the issue made by the pleadings. LRickerson 
vs. Flower’s......+. enccncecs vevescesecccsconscccsosces esosccoss MAO 


2. Payne sold a parcel of land in the city of Atlanta to 
Ragsdale, giving a bond for titles describing the 
land as being two hundred by four hundred and thirty 
feet, and containing two and one-third acres, more or 
less. Ragsdale having mislaid the bond, gave Willing- 
ham an order to Payne, for Payne to execute to Wil- 
lingham a deed to the lot, stating it to be about two 
acres, without giving the boundaries. Under the order 
Payne executed to Willingham a deed referring to the 
order and making it a part of the deed, but described 
the boundaries as s being four hundred by four hundred 
and thirty feet and containing two acres more or less, 
and reserving a street thirty feet wide running east and 
west through the centre. Willingham conveyed to 
Elyea, describing the lot as it was described in Payne’s 
deed to him. On a bill filed by Payne against Wil- 
lingham and Elyea to reform the deed on “the ground 
of mistake, ete., alleging that he had only sold two and 
one-third acres to Ragsdale, being the east half of the 
block which contained four and one-third acres, setting 
out the foregoing deeds, order, and the bond, (which 



























ON OER eR ar > 













2 OEE EE EOS 































ME EP RL EL ET TRE BRR rae gs 


756 INDEX. 





had been found,) and praying a decree correcting such 
mistake in his deed so as to make it a conveyance for 
the east half of said block, in accordance with the real 
contract between them, the jury found as follows: “We, 
the jury, find for complainant, and recommend that 
the deed be reformed, and that defendant Elyea had 
sufficient notice :” 

Held, that the verdict is not sufficiently certain and defi- 
nite to fix the quantity and identity of the land intended 
to be conveyed so as to authorize a full, definite and 
final decree thereon. Payne, adm’r, vs. Elyea, adm’r, 
Ec cccsce o ceccccscecosccecscccossscececccces osceccees eveccesses 


. If there was ambiguity as to the meaning of the agree- 
ment, ete., the verdict of the jury rendered on the ap- 
plication to have a more full decree entered, and for 
an execution to enforce the same, and the issue made 
thereon, determined the questions involved, and author- 
ized the order of the Court that was granted. Getchius 
et al. vs. Hodges, ddm’x....64 sesseeeeee - 10: exeeee 


WAR. 


. Assuming that the Confederate government could, for 
the purpose of carrying on war against the United 
States, divest the plaintiff of his property by seizure— 
which is not made a question here—and assuming that 
the Court was in error as to the necessity of an Act of 
Congress to authorize an impressment, and that it was 
absolutely necessary that full compensation should be 
made so as to protect the title in an innocent holder, 
yet, under the facts of this case, as they stand without 
question on the record, the plaintiff was entitled to a 
verdict. The defendant was fully informed of the in- 
structions to the agent that the iron was to be shipped 
to Atlanta to be rolled into plating for ships, and 
before the iron was in fact taken out of the possession 
of the plaintiff, contracted with the agent that when 
taken, the iron, instead of going forward to Atlanta, 
should be turned over to it. This contract was illegal 
outside of the instructions of the agent, and this was 
in the knowledge of the defendant, so that the actual 
seizure was in fact for the use of the defendant, and 
not for the Confederate States. The defendant is not 
an innocent holder, but is in complicity with the agent 
in his possession of the iron, and that under a contract 
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entered into before the iron left the possession and cus- 
tody of the plaintiff. In this view of the case the 
errors of the Judge, if they were errors, are immate- 
rial, as the verdict must have been for the plaintiff. 
Central Railroad and Banking Company vs. Atlantic 
and Gulf Railroad Company 


2. It was not error in the Court to refuse to charge the 
jury that they might take into account the injury to 
the defendant’s iron by General Sherman, and to charge 
that if they found for the plaintiff they might find the 
highest proven value of the iron up to the time of the 
trial. bid. 


WARRANTY. 


The evidence for the plaintiff in this case is deficient, in 
that it fails to show that the mule was afflicted with 
the disease of which it died at the time of the war- 
ranty, and it was no abuse of the discretion of the Judge 
to refuse to grant a new trial. McCoy vs. Wily 


WILLS. 


1. Where a testator prior to the emancipation of the 
slaves, made his will providing for the removal of his 
slaves to a free State, there to be manumitted, and be- 
queathing to them certain legacies, the fact that his 
negroes were emancipated by the results of the war, 
prior to the death of the testator, and not by the pro- 
visions of said will, did not prevent said legacies from 
vesting. Thweatt et al. vs. Redd, ex’r, et al 

2. A legacy failing either by lapse or because void at law, 
falls into the residuum and passes to the residuary leg- 
atee and not to the next of kin, where there is no con- 
trary intention expressed in the will. bid. 


3. Where there was no ambiguity upon the face of the 
testator’s will, parol evidence is inadmissible to raise a 
latent ambiguity and then to explain it. Ibid. 


4. The rule that a lapsed or void legacy of personal prop- 
erty falls into the residuum and passes to the residuary 
legatee does not apply to a void devise of land, and in 
such a case the land descends to the heir Williams, 
adm’r, vs. Whittle, ex’r 

5. The testator, by his will, authorized his executors to 
sell his property upon such terms as to notice or credit 
as they might in their sound discretion deem best: 
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Held, that the exeeutors had the power to sell the prop- 
erty without an order from the Ordinary either for 
cash or credit, and upon such notice as they in their 
sound discretion might deem best; but in all other 
respects they were bound to comply with the law reg- 
ulating such sales. Jackson et al., ex’rs, et al., vs. Wil- 
liames et al..... cata ieakaied snatinkcnauacdh sinacnsoeiebnetetasniie 


WITNESS. 


1. It was not error in the Judge on the trial to permit 
the statement of the witness Sibley that “he had no 
idea that complainant was a stockholder,” taken in con- 
nection with the witness’ other statements; this is only 
another mode of stating the recollection of the witness 
that he was not a stockholder. Frazer vs. Sibley etal. 96 


2. On the trial of a bill by a surviving partner against 
the representatives of a deceased partner for an ac- 
count and settlement of the partnership affairs, the 
survivor is not a competent witness to testify in his 
own favor; nor does it alter the case that a portion of 
the matter in dispute is a Confederate transaction and 
involves the value of Confederate money, except that 
the survivor may testify as to the value of said money. 
Graham et al. vs. Howell et al., ew’rs...... penahiin’ vakalg 203 


3. On the trial of such a case, the complainant Payne is 
a competent witness on the issue of a mistake in his 
deed to defendant Willingham, although the co-de- 
fendant Elyea, the vendee of Willingham, had died 
since the filling of the bill, and his representative is 
made a party. Payne, adin’r, vs. Elyea, adm’r, et al. 395 


4, We think Mrs. Rose was a competent witness in this 3 
case in the issue before the jury, to-wit: the mesne . 
profits, even though Henderson was dead. Rose vs. i 
Sia ansonkhswidnescnceas sepisedce scnnttincascbucs coseunscsulg SEE Ree: 
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YEAR’S SUPPORT. 


Where a lot of land which was set apart for the twelve 
month’s support of the family of deceased was sold un- 
der the order of the Ordinary, and the proceeds thereof 
applied to such support, the heirs-at-law cannot recover 
the same on account of want of authority in the Or- 
dinary to direct such sale. Miller et al. vs. Defoor.... 566 














